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Court of Appeals of the District of Columbia. 


No. 3871. 

Ne-kah-wah-siie-tun-kah et al., Appellants, 

vs. 

Albert B. Fall, &c., et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 40314. 

Ne-kah-wah-she-tun-kah, To-wah-e-he, Amos Osage, Wah-tsa- 
ah-hah, Clint Bigheart, Ne-walla, Che-sho-wah-ke-pah, Rope Maker, 
Nicholas Webster, Roscoe Conklin, Mary Drexil, Ko-she-wah-tsa, 
Emma He-ah-to-me, Che-sah-me, Josephine Watson, Che-sho-hun- 
kah, Mrs. Richard Kinney, Joseph Mason, Rose Mason, Wah-hrah- 
lum-pah, Mary West, James Bigheart, To-wan-gah-she, He-ah- 
to-me, Me-gra-to-me, Mollie Burkhart, Rita Smith, Millie Kirk, 
Grace Kenworthy, Peter Kenworthy, Myrtle King Pahmahmie, 
Anna Bates, Plaintiffs, 

vs. 

Albert B. Fall, Secretary of the Interior of the United States; 
Andrew W. Mellon, Secretary of the Treasury of the United States, 
Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 
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1 Bill. 

Filed July 17, 1922. 

In the Supreme Court of the District of Columbia. 

In Equity. 


No. 40314. 

Ne-kah-wah-she-tun-kah, To-wah-e-he, Amos Osage, Wah-tsa- 
ah-hah, Clint Bigheart, Ne-walla, Che-sho-wah-ke-pah, Rope Maker, 
Nicholas Webster, Roscoe Conklin, Mary Drexil, Ko-she-wah-tsa, 
Emma He-ah-to-me, Che-sah-me, Josephine Watson, Che-sho-hun- 
kah, Mrs. Richard Kinney, Joseph Mason, Rose Mason, Wah-hrah- 
lum-pah, Mary West, James Bigheart, To-wan-gah-she, He-ah- 
to-me, Me-gra-to-me, Mollie Burkhart, Rita Smith, Millie Kirk, 
Grace Ken worthy, Peter Ken worthy, Myrtle King Pahmahmie, 
Anna Bates, Plaintiffs, 

vs. 

Albert B. Fall, Secretary of the Interior of the United States; 
Andrew W. Mellon, Secretary of the Treasury of the United States, 
Defendants. 

To the Supreme Court of the District of Columbia: 

Plaintiffs state as follows: 

1. The plaintiffs, Ne-kah-wah-she-tun-kah, To-wah-e-he, Amos 
Osage, Wan-tsa-ah-hah, Clint Bigheart, Ne-walla, Che-sho-wah-ke- 

pah, Rope Maker, Nicholas Webster, Roscoe Conklin, Mary 
2 Drexil, Ko-she-wah-tsa, Emma Heah-to-me, Che-sah-me, 
Josephine Watson, Che-sho-hun-kah, Mrs. Richard Kinney, 
Joseph Mason, Rose Mason, Wah-hrah-lum-pah, Mary West, James 
Bigheart, To-wan-gah-she, Ile-ah-to-me, Me-gra-to-me, Mollie Burk¬ 
hart, Rita Smith, Millie Kirk, Grace Kenworthy, Peter Kenworthy, 
Myrtle King Pahmahmie and Anna Bates, are each citizens of the 
United States, and of Osage County, Oklahoma, and are each officially 
on the roll of the Osage Tribe of Indians, and bring this suit in their 
own right. 

2. The defendant, Albert B. Fall, is a citizen of the United States 
temporarily residing in the District of Columbia, and is the duly 
appointed, qualified, and acting, Secretary of the Interior of the 
United States, and is made party hereto as "such Secretary of the In¬ 
terior; the defendant, Andrew W. Mellon, is a citizen of the United 
States temporarily residing in the District of Columbia, and is the 
duly appointed, qualified, and acting, Secretary of the Treasury of 
the United States, and is made party hereto as such Secretary of the 
Treasury. 

3. That bv the treatv of September 29th, 1865, between the United 
States and the Osage Tribe of Indians, the Osages conveyed to the 
United States, as trustees for sale, the lands owned by the Osage 
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Tribe of Indians in the State of Kansas; that the United States as 
such trustees, sold said Kansas lands for, to-wit, the sum of $10,- 
060,000, of which sum $8,327,000 was placed in the treasury of the 
Lnited States to the' credit of the Osage Tribe or Nation of Indians, 
upon which credited amount the United States paid interest to the 
Osage Tribe of Indians at the rate of five per centum 

3 per annum; that from the said moneys received from the 
sale of the Kansas lands, aforesaid, the Osage Tribe of In¬ 
dians purchased from the Cherokee Indians, for a consideration of 
$1,099,000, the present lands of the Osages in Oklahoma, taking title 
thereto in the name of the United States, “In trust nevertheless and 
for the use and benefit of the Osage Indians.” 

4. On June 28th, 1906, the President of the United States approved 
an Act of Congress, entitled, “An Act for the division of the lands 
and funds of the Osage Indians in Oklahoma Territory, and for 
other purposes;” that said Act of June 28, 1906 (hereinafter re¬ 
ferred to as the Allotment Act), provided for the making of a roll of 
the “legal membership” of said Osage tribe, which said roll when 
completed was made up and consisted of 2,229 Osages, and such roll 
contained then, and now contains, the names of each and every of 
these plaintiffs; that by virtue of the authority given in said Allot¬ 
ment Act the surface of said Osage Reservation and lands was allotted 
to the individual members of said Osage tribe, each of the plaintiffs 
herein receiving their pro rata share of the lands formerly owned by 
the Osage tribe of Indians, by a deed in fee-simple, said deed con¬ 
taining a restriction against alienation, except as provided in said 
Allotment Act; that said Allotment Act provided for the issuance of 
certificates of competency to the adult members of said tribe, which 
certificates authorized the individual allottee to sell and convey his 
surplus lands, the homestead of each allottee consisting of 160 acres 
to remain inalienable until otherwise provided by Congress, except 
in such Act provided. 

4 5. That under authority of said Allotment Act, the oil,* 
gas, coal and other minerals in and under said allotted lands 

were reserved to the Osage Tribe of Indians for a period of 25 years, 
and since reserved until April 7, 1946. said mineral lands to be 
leased by the Osage Tribal Council, subject to the approval of the 
Secretarv of the Interior. 

6. Said allotment Act provides, that all the funds belonging to 
the Osage Tribe, and all moneys due, or that might become due, to 
the Osage Tribe from the sale of their lands in Kansas, and on claims 
against the United States, shall be held in trust by the United States 
for a period of twenty-five years, except, that said funds and moneys, 
aforesaid, should be segregated and placed to the credit of the 
“individual members of the Osage Tribe on a basis of a pro rata 
division among the members of said tribe,” as shown by the au¬ 
thorized roll of membership provided for in said Act, “or to their 
heirs,” said credit to draw interest as provided by law, which was 
and is at the rate of five per centum per annum, said interest to be 
“paid quarterly to the members entitled thereto.” 

7. Said Allotment Act further provides, that the royalties received 
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f 8 ?’ m i neral leases mentioned in paragraph 5 of 

this eomplamt, shall be placed in the treasury of the United State* 

mone e vsoft,H t th K ol i the TriZe oflSlS5 

moneys of said tribe are to be deposited under the provisions of this 

iid olbe e THh e ShaU £? diftTibu i ed t0 the individual members of 
said Osabe Tribe according to the roll provided herein in the 

manner and at the same time that payments are made of interest 

° n ILt™" eyS he ‘ d iD UUSt f0r the Usages by thl “S3 

5 8. Said Allotment Act provides that the lands moneys 

and mineral interests therein provided for of any deceased 
member of the Osage Tribe shall descend to his or her fecal he?m 

Dk, ? nhffs g h “ e L aWS .„°, f * he s,ate of Oklahoma, and manyof the” 
puuntifis haxe ln j en t ed one or mor e estates from members of the 
now deceased; that by virtue of the foregoing these plaintiffs 
became the owners of a fixed, vested individual interest in the 
monejs and mineral interests, aforesaid, same being due and pay¬ 
able quarterly, by the defendants herein. S ’ P > 

titled “An P Aet 1 |,’ 19 i 12 ’ Aet ° f became effective, en- 

Jui^’2S A ^cm« t ” S f p emen ar , y to and Amendatory of the Act of 
une 28, 190b, wherein authority was given to the Secretary nf 

the Interior, upon application therefor, to pav to the Osa*?e 4 bottom 

all or part of the funds held in the treasur^of the®Unite! States m 

their individual credit; and, further, that any adult member of said 

Osage tribe may dispose of any or all of hfs estate real nerval 

or mixed, by will, in accordance with the laws of Oklahoma "such 

Tnd b^ lng subject to the approval of the Secretary of ?he In’terS 

“ d ,r eral of these plaintiffs have moneys, which were «eere<rated 

..-.Jr arSAS 

i»S’ ( rdu« J ta , BZ“L5 ,d Ate ”r5i 0 “ r L", d pES s 

- 4 73M*ff - SSKiS 

6 10. By virtue of and in accordance with the above nro- 

lsions of law, each of these plaintiffs became entitled to and 

giKrisrjza-H 

their credit in the treasury of the United Smte« “ i ' t0 
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interior shall cause to be paid at the end of each fiscal Quarter to 

ne?^ dU K- men ? ber 0f the 0sage Tribe havin « a certificate of com- 
h f' S °u 16r P J° rftta , share > eltller as a member of the tribe 
hnnt Q lr ° a C e ? used [ llenil,er , of the interest on trust funds the 

dnnn/t)? 1Ved ' r ° m i he , sale of leases > “d the royalties received 
during the previous fiscal quarter, and so long as the income is 

sufficient to pay to the adult members of said tribe not having a cer- 

ificate of competency $ 1,000 quarterly * * * and to invest 

r-> a ying aH the taxes of such members either in 
l nited States bonds or m Oklahoma State, county, or school bonds 
oi place same on time deposits at interest in banks in the state of 
7 klahoma for the benefit of each individual member under 

such rules and regulations as the Secretary of the Interior 
may prescribe * * » Provided further, That all jZ 

exinmg obhgatiQns of adults not having certificates of competency 
outstanding upon the pasage of this Act, when approved by the Sm 
perintendent of the Osage Agency, shall be paid out of the money 

tion U t?the dl ' ldl J a i M ii* e 881116 niay be P laced t0 his credit in addp 
tl0 ?o t0 mu e f l uar,er l v allowance provided for herein.” 

0 JL Tritofi’ 1 ? 1 r tlf ^ S ’ 8nd f a fi ch of tbem > are of the members of said 

desired to sell their surplus lands and accept of the burdens that go* 
v ith a certificate of competency, and by virtue of the said Act of 
March 3 1921, and since March 3, 1921, the said Albert B. Fall 
as such Secretary of the Interior, has wrongfully held from these 
plaintiffs, nnd each of them, and has refused to pay, or cause to be 
paid, to these plaintiffs or any of them, the interest on their said 
interest bearing funds held in the treasury of the United Stater 
the interest on the funds held in the treasury of the United States 
which were inherited by some of these plaintiffs from me.nbem of 
the Osage tribe who are deceased; the interest on the funds held in 

of**heT U 7 " ? United States which became the property of some 
of the.e plaintiffs by will from members of the Osage Tribe who 
are deceased, said wills having been approved by the Secretary of 
t e Interim, and duly probated, and the property and moneys hav- 
lng vested in such plaintiffs; the royalties and" income due these 
plaintiffs, an d each of them, from oil and gas leases provided for in 

nf C TT° f /^ n G ( 2 . 8, an< * Placed to the credit in the treasury 

o the United states of these plaintiffs, and each of them, same to 

ft be paid quarterly during each year to these plaintiffs, and 

8 each of them; the royalties and income from oil and gas 

leases due to many of these plaintiffs as heirs of deceased 
members of the Osage tribe; the royalties and income due from oil 
and gas leases, due some of these plaintiffs by virtue of wills from 
members of the Osage tribe, such wills having been regularly ap¬ 
proved by the . ecretary of the Interior, and regularly probated,'such 
income and royalties having thereby vested in such plaintiffs, such 
royalties and income from oil and gas leases, both by inheritance 

8 ?.i by ' v ! 1 bavln S bf - en credited to such plaintiffs in the treasury 
ot the United .States or in the records and books in the Interior De¬ 
partment, or to their ancestor, except, that said Albert B Fall and 



6 


NE-RAH-WAH-SIIE-TUN-RAII ET AL. VS. 


the said Andrew W. Mellon as such Secretaries, have caused to he 
paid to each of these plaintiffs herein a part of the income, aforesaid 
due him or her. * 


13. That there is now due the plaintiff, Xe-kah-wah-she-tun-kah, 
from the said Albert B. Fall, and the said Andrew W. Mellon as 
such Secretaries, more than $4,000.00, the exact amount due being 
unknown to the said Ne-kah-wah-she-tun-kah, which amount can 
be easily ascertained by the said defendants, and each of them, bv 
an examination of the books and records, and accounts of the said 
Ae-kah-wah-she-tun-kah, under the care, charge and control of said 
defendants; and to each of these plaintiffs a like sum as is due the 

V a 3 t e ' kah : w ^h-she-tun-kah, except, that where an obligation 
or debt of one of these plaintiffs has been paid under authority of 
the Act of March 3, 1921, and except, as to such plaintiffs herein 
who have inherited or acquired by will from members of the 
J Usage tribe, one or more estates or parts of an estate in 
which cases the moneys due those members and plaintiffs 
herein are less than or in excess of and greater than the amount 
due from the said Albert B. Fall and the said Andrew W Mellon 
as such Secretaries, to the plaintiff, Ne-kah-wah-she-tun-kah ; that 
each of these said sums of money so withheld, as aforesaid, due 
each of these plaintiffs from the said Albert B. Fall and the said 
Andrew \\. Mellon, as such Secretaries, are subject to transfer bar¬ 
ter, trade and sale, by the said Albert B. Fall, as such Secretary of 
the Interior under authority given or attempted to be given, him 
by the Act of March 3, 1921, to the great loss and irreparable injury 
of these plaintiffs and each of them. 


* j These plaintiffs are advised by their counsel and charge that 
said Act of March 3, 1921, violates the Constitution of the United 
btates in the following, as well as other, respects: 

(a) Said Act takes the property of each of said plaintiffs without 
due process of law contrary to the provisions of the 5th Amendment 
to said Constitution. 

( b ) Said Act takes the liberty of each of these plaintiffs without 
due process of law contrary to the provisions of the oth Amendment 
to said Constitution. 

(c) Said Act takes the property of each of these plaintiffs for a 
private and not a public use in violation of the provisions of the 
oth Amendment to said Constitution. 

(d) Said Act violates the 10th Amendment to the said Constitu¬ 
tion, in that the people did not confer authority on the United 
States of America to limit the wealth by direct legislation of these 

plaintiffs, nor any of them. 

10 (e) Said Act violates the Commerce Clause of said Consti- 

tution, in that it was not intended to confer authority on the 
Lmted States to confiscate the income derived from commercial 
transactions, where such transactions were not prohibited, but al¬ 
lowed, permitted and encouraged bv the laws of the land, and were 
performed under the direct supervision of the United States, and the 
Lmted States has found no fault with such commercial transactions. 
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(/) Said Act violates the preamble to the said Constitution, as well 
as the spirit and intent of the entire instrument. 

15. Wherefore these plaintiffs, and each of them, in as much as 
they are remediless in the premises according to the strict rules of 
the common law, and can only have complete relief in a court of 
equity where matters of this character are properly cognizable and 
to prevent a multiplicity of suits by these plaintiffs, file this com¬ 
plaint in equity, and pray : 

(a) That the process of this Court may issue, directed to the de¬ 
fendants,^ Albert B. Fall, Secretary of the Interior, and Andrew W. 
Mellon, Secretary of the Treasury, requiring them, and each of them, 
to appear and make answer unto the foregoing bill of complaint, but 
not under oath, answer under oath being hereby expressly waived. 

(b) That, upon the filing of this bill, or at such short day there¬ 
after as shall be fixed by the Court, a preliminary order may issue 
herein, restraining and enjoining, pendente lite, the defendants, their 
successors in office, and each, every and all persons claiming to act 

under their, or either of their, authority or control, from in- 

11 vesting, trading, bartering and exchanging any of the moneys 
and funds of these plaintiffs in United States bonds, Oklahoma 

state, county, or school bonds, or in securities of whatsoever character 
and from depositing said moneys in Oklahoma or other banks on 
time deposit at interest ; also enjoining the said Andrew W. Mellon, 
Secretary of the Treasury, or any of his agents or employees, from 
honoring the requisition, request or warrant of the said Albert B. 
rail, Secretary of the Interior, his agents or employees, for moneys 
and funds belonging to these plaintiffs, or any of them, except when 
such moneys and funds held in the Treasury of the United States are 
to be paid quarterly to these plaintiffs, or any of them. 

(c) That each and every provision of section four of the Act of 
March 3, 1921, which directs the Secretary of the Interior to pav, 
or cause to be paid, to each of these plaintiffs the sum of $1,000.00 
quarterly, and to invest the remainder due these plaintiffs, after pay- 
ing all taxes, either in L nited States bonds, or in Oklahoma state, 
county, or school bonds, or to place the same on time deposit at in¬ 
terest in banks in the State of Oklahoma, be adjudged by this court 

to violate the Constitution of the United States and to be null and 
void. 

(d) That, upon final hearing, said temporary restraining order 
and injunction may be made permanent, and that mandatory in¬ 
junction may issue against said defendants, commading and requir¬ 
ing that the moneys and funds due these plaintiffs, and held by the 
said defendants, because of the said Act of March 3, 1921, be trans- 

ferred, assigned and paid over unto these plaintiffs quarterlv, 

12 as by law provided. 

( e ) For such other and further relief as the nature of the 
case may require, and to the Court shall seem meet and proper. 

PRESTON A. SHINN, 
PEELLE & OGILBY, 

A ttorneys for Plaintiffs. 


8 


NE-KAH-WAH-SHE-TUN-KAH ET AL. VS. 


The defendants to this bill are: 

1. Albert B. Fall, 

Secretary of the Interior. 

2. Andrew W. Mellon, 

Secretary of the Treasury. 

District of Columbia, ss: 

Preston A. Shinn, being first duly sworn, on oath, says that he 
has read the foregoing bill of complaint by him subscribed for and 
on behalf of the plaintiffs, and that he has personal knowledge of the 
matters and things therein set forth and that said matters and things 
of his own knowledge are true. Affiant also says that all of the 
plaintiffs are non-residents of the District of Columbia, residing in 
Osage County, Oklahoma. 

PRESTON A. SHINN. 
Subscribed and sworn to before me, this 17th day of July, 1922. 

I> EAL -] JEAN SPEAKS, 

Notary Public, D. C. 

13 District of Columbia, ss: 

C. F. R. Ogilby, being first duly sworn, on oath, savs that he has 
read the foregoing bill of complaint by him subscribed, for and on 
behalf of the plaintiffs, and verily believes the matters and things 
therein stated to be true. Affiant says that he makes this affidavit 
for the plaintiffs, because they are all non-residents of the District of 
Columbia, residing in Osage County, Oklahoma. 

C. F. R. OGILBY. 

Subscribed and sworn to before me, this 17th dav of Julv, 1922 
f SEAL -] JEAN SPEAKS, 

Notary Public, D. C. 


Motion to Dismiss. 

Filed July 21,1922. 

******* 

Comes now Albert B. Fall, Secretary of the Interior, by his at¬ 
torneys, and moves to dismiss the bill of complaint herein filed for 
the reason—. 

1. That the defendants are acting in respect to the matters set 
forth in said bill strictly in compliance with the requirements of an 
act of Congress passed in the exercise of its general guardianship and 
control of the affairs of Indians where tribal relations are not dis¬ 
solved and who are still in a state of tutelage; and for the further 
reason— 


i 



14 


ALBERT B. FALL, ETC., ET AL. 9 

2. That the subject matter of the suit is political in its 
nature and the court is without jurisdiction to grant the re- 
nef prayed, or any relief, because it has no power to control the 
political branch of the Government in the discharge of duties com¬ 
mitted to it; and for the further reason— 

3. That the bill is bad in substance in that it does not set out 
relief aCtS Sufficient to entitle P laintiffs to the relief prayed or to any 

ALBERT B. FALL, 

Secretary of the Interior, 

By His Attorney, EDWIN S. BOOTH, 

Solicitor. 

C. EDWARD WRIGHT, 

Attorney. 

Motion to Dismiss. 

Filed July 25, 1922. 

******* 

Comes now Andrew W. Mellon, Secretary of the Treasury, by and 
through Peyton Gordon, United States Attorney in and for the 
District of Columbia, and moves to dismiss the‘bill of complaint 
herein filed, for the reason 

1. That the defendants are acting in respect to the matters set 
lorth in said bill strictly in compliance with the requirements of an 
act of Congress passed in the exercise of its general guardianship 

„ and control of the affairs of Indians where tribal relations arc 

lo not dissolved and who are still in a state of tutelage; and for 

the further reason— 

2. That the subject matter of the suit is political in its nature and 
the court is without jurisdiction to grant the relief prayed, or any 
relief, because it has no power to control the political branch of the 
Government in the discharge of duties committed to it; and for the 
further reason— 

3. That the bill is bad in substance in that it does not set out any 
facts sufficient to entitle plaintiffs to the relief prayed or to any 

A v A iV/i • 

PEYTON GORDON, 

United States Attorney in and for 
the District of Columbia, Attor¬ 
ney for Andrew W. Mellon. 

Decree Dismissing Bill. 

Filed July 28, 1922. 

****** 4c 

This cause came on to be heard on defendants’ motion to dis¬ 
miss the bill of complaint herein filed, and was argued by counsel; 
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whereupon, on consideration thereof, the court having been fully ad¬ 
vised in the premises, it is, this 28th day of July, 1922, 

Ordered, adjudged, and decreed, That the" rule to show cause 
herein issued, be, and the same is hereby, discharged, that the mo¬ 
tion to dismiss be, and same is hereby, sustained, and that the bill 
of complaint be, and same hereby is, dismissed, with costs to the 
defendants to be taxed by the Clerk. 


Bv the Court: 
•/ 


A. A. HOEHLING, 

Justice. 


16 And now from the aforegoing decree, on the day last above 

written, the plaintiffs in open court pray an appeal to the 
Court of Appeals of the District of Columbia, and the same is hereby 
allowed; and the penal sum of the bond for costs on appeal is hereby 
fixed at $100, with leave to deposit $50, in lieu thereof, with the 
Clerk of the Court. 

By the Court: 

A. A. HOEHLING, 

Justice. 

Memorandum. 

August 3, 1922—$50 deposited in lieu of Undertaking on Appeal. 

Assignments of Error. 


Filed August 16, 1922. 

****** * 

The appellants, Ne-kah-wah-she-tun-kah, et al., plaintiffs herein, 
hereby designate the following assignments of error in the certain 
final decree of the Court, entered in the above-entitled cause on the 
28th day of July, 1922, dismissing the bill of complaint filed therein 
by the plaintiffs: 

The Court erred: 

1. In failing to find and hold that the Act of Congress of June 28, 
1906, vested in the plaintiffs a right, title and interest in and to the 

income, rents, revenues and profits from the moneys placed 
17 to their respective individual credits in the books and ac¬ 
counts of the Office of Indian Affairs and of the Treasury of 
the United States; also in and to their pro-rata share of the proceeds 
or income from oil and gas leases covering minerals under the lands 
to which title is held by the plaintiffs; of which vested right, title and 
interest the plaintiffs could not be deprived by subsequent legis¬ 
lative enactment. 

2. In failing to find and hold that the plaintiffs had acquired such 
a vested interest in and to the interest on the funds placed to their 
individual credit on the books of the Office of Indian Affairs and 
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IN THE 

COURT OF APPEALS OF THE DISTRICT 
OF COLUMBIA. 


OCTOBER TERM, 1922. 
NO. 3871 


NE-KAH-WAH-SHE-TUN-KAH, ET AL., 

APPELLANTS, 


VS. 


ALBERT B. FALL, &C ., ET AL. 


ON APPEAL FROM THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANTS. 


STATEMENT OF CASE. 


This suit was brought in the Supreme Court of 
the District of Columbia by the appellants, who are 
each members of the Osage Tribe of Indians and offici- 
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ally enrolled as such, to enjoin the appellees, Secretaries 
of the Interior and of the Treasury from refusing to 
pay, ov cause to be paid, to each of the appellants, 
certain sums of money due, and to become due, each 
of the appellants and credited and to be credited to each 
of them on the books and records of the Treasury and 
Interior Departments of the United States; and to en¬ 
join the said Secretaries from transferring the title to 
these funds in the purchase therewith of bonds of the 
United States, Oklahoma state, county or school bonds, 
and from placing same on interest in banks to the 
credit of the individual appellant. 

The suit is prosecuted by the appellants upon the 
theory that the Act of Congress, approved March 3, 
1921, (under which act the appellees claim authority 
to with-hold the funds), deprives each of the appellants 
of their vested property and liberty without due 
process of law, and that the Act takes their private 
property for a private use, all in violation of the 5th 
Amendment to the Constitution of the United States. 

The case was tried on Bill and Motions to dismiss. 
The court sustained the motions; refused the injunc¬ 
tion, and dismissed the Bill at the costs of the appel¬ 
lants; the appellants w r ere allow r ed an appeal to this 
court. (Record, pages 8, 9, and 10). 


ASSIGNMENTS OF ERROR. 

“1- In failing to find and hold that the Act of 
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I , Congress of June 28, 1906, vested in the plaintiffs a 

right, title and interest in and to the income, rents, 
revenues and profits from the moneys placed to their 
respective individual credits in the books and 
accounts of the Office of Indian Affairs and of the 
Treasury of the United States; also in and to their pro- 
rata share of the proceeds or income from oil and gas 
leases covering minerals under the lands to which title 
is held by plaintnffs; of which vested right, title and in¬ 
terest the plaintiffs could not be deprived by subse¬ 
quent legislative enactment. 

2. In failing to find and hold that the plaintiffs 
had acquired such a vested interest in and to the in¬ 
terest on the funds placed to their individual credit on 
the books of the Office of Indian Affairs and the Treas¬ 
ury of the United States, and in and to their pro rata 
share cf the income, profits, rentals, royalties, and 
bonuses arising from the oil and gas leases made by the 
Osage Tribe of Indians, and in its name, that when 
such income, profits, rentals, royalties and bonuses 
were placed to the indidivual credit of each of the 
plaintiffs in the Treasury of the United States, the said 
plaintiffs, nor any of them, could not be deprived there¬ 
of by the Act of March 3, 1921, or any other legislative 
enactment subsequent to the Act of June 28, 1906. 

3. In failing to find and hold that each and every 
provision of Section 4 of the Act of March 3, 1921, 
which directs the Secretary of the Interior to pay or 



cause to be paid, to these plaintiffs and each of them, 
the sum of four Thousand ($4,000) per annum, and 
after paying all taxes, to invest the balance due each 
of these plaintiffs in United States bonds, or in Okla¬ 
homa State, County, or School bonds or to place the 
same on time deposit at interest in banks in the State 
of Oklahoma, is in violation of the Constitution of the 
United States, and therefore null and void. 

4 - In failing to find and hold that Section 4 of 
the Act of Congress of March 3, 1921, deprives the 
plaintiffs and each of them of their property without 
due process of law, and therefore is in violation of the 

5th Amendment to the Constitution of the United 
States. 

fK In failing to find and hold that the aforesaid 
Section 4 of the Act of March 3, 1921, deprives the 
plaintiffs and each of them of their liberty, in that 
they are deprived of the right to invest their income 
in accordance with the dictates of their own judgment, 
and so is in violation of the 5th Amendment to the Con¬ 
stitution of the United States. 

b. Jn failing to find and hold that Section 4 of 
the Act of March 3, 1921, takes the private property of 
each of these plaintiffs for a use not public in its na¬ 
ture, but for a private use, and therefore is in violation 
of the 5th Amendment to the Constitution of the Uni¬ 
ted States. 

7. In discharging the rule to show cause, and in 


granting defendants’ motions to dismiss the plaintiffs’ 
bill, which was filed for the purpose of restraining and 
’enjoining the defendants from depriving the plaintiffs 
of their property and liberty and of th'eir rights to free¬ 
ly use the same. 

8. In failing to grant to the plaintiffs the relief 
prayed against the acts of the defendants in depriving 
the plaintiffs of their property and liberty. 

0. In failing to grant the injunction prayed for 
by the plaintiffs. 

10. In dismissing the bill of complaint of the 
plaintiffs. 

11. Other errors appearing on the face of the 
record herein.” 

(Record, pages 10, 11). 

FACTS. 

The Bill of appellants disclose the following facts, 
and they are the facts: 

The appellants are each citizens of the United 
States and of the State of Oklahoma, and su*e in their 
own right; the appellees are respectively, Secretaries 
of the Interior and Treasury Departments of the 
United States, and are sued as such Secretaries. 
(Record, page 2). By treaty with the United States in 
1865, the Osage Tribe of Indians conveyed to the 
United States, as trustees for the purpose of sale, their 



lands in the state of Kansas; the United States, as such 
trustees, sold said Kansas lands for $10,660,000, of 
which sum there was placed in the Treasury of the 
United States to the credit of the Osage Tribe of In¬ 
dians $8,327,000, for the use of which amount the Uni¬ 
ted States paid the Osage Tribe five per centum per 
annum: the Osages purchased their present lands in 
Oklahoma with $1,099,000 received by them from the 
Kansas lands, title being taken in the name of the 
United States, “In trust nevertheless and for the use 
and benefit of the Osage Indians.” (Record, pages 2 
and 3). 

These lands and funds were thus held by the 
Osage Tribe or Nation of Indians for about thirty years 
or until June 28, 1906, when an Act of Congress was 
approved (34 Stat. 539), allotting the lands to the in¬ 
dividual Osages, and in a like manner segregating and 
dividing the Treasury funds of the tribe pro rata 
among the individual Osages who were enrolled as 
provided in the Act of June 28, 1906, which official roll 
contained the names of 2229 Osages. (Record, page 3). 

Under the Allotment Act each of the 2229 mem¬ 
bers received 657 acres of land formerly owned by the 
Osage Tribe; a homestead of 160 acres, and “surplus 
lands” of 495 acres. The homestead was inalienable 
and non-taxable, the surplus lands being taxable but in¬ 
alienable, unless a certificate of competency issued to 




the allottee as provided in said Act. For these lands 
deeds in fee-simple issued. (Record, page 3). 

The surface only of the lands was allotted, the oil, 
gas, coal and other minerals were reserved by the Act 
to the tribe for a period of 25 years, such minerals to 
be leased by the tribe through its Tribal Council, sub¬ 
ject to the approval of the Secretary of the Interior. 
(Record, page 3). 

Of the Treasury funds, title to which had been 
in the Osage Tribe ,there was segregated and placed to 
the credit of each “individual member,” “or their 
heirs,” $3,800.00, which segregated amount draws in¬ 
terest as provided by law, or five per centum per an¬ 
num. said “interest to be paid quarterly to the mem¬ 
ber entitled thereto,” or to his heirs. Record, pages 3 
and 4). 

The mineral lands are leased by the tribe as an 
organization, through its' Tribal Council, and the 
money received from the mineral leases is required to 
be paid into the Treasury cf the United States, and 
there placed to the credit, not of the Osage Tribe, but, 
“shall be placed in the treasury of the United States 
to the credit of the members of the Osage Tribe of In¬ 
dians as other moneys of said tribe are to be deposited 
under the provisions of this Act, and the same shall be 
distributed to the individual members of said Osage 
Tribe according to the roll provided for herein, in the 



manner and at the same time that payments are made 
of interest on other moneys held in trust for the 
Osages by the United States.” In other words the 
moneys received from mineral leases are credited on 
the records of the Treasury Department, pro rata, to 
each individual member, or his heirs, and is paid to 
the members, or his heirs, quarterly, and at the “same 
time” that the interest money is paid on the $3,800.00, 
carried in this same account of each of the appellants. 
The Department of the Interior so construed the law, 
and paid the individual adult member all of his inter¬ 
est, royalty, and income, until March, 1921. (Record, 
pages 3 and 4). 

By the Act of June 28, 1906, the lands, moneys 
and mineral interests therein provided for descend to 
the heirs of any deceased member according to the laws 
of the State of Oklahoma, and many of the appellants 
have inherited one or more estates from members of 
the tribe now deceased. (Record, page 4). 

The Act of June 28, 1906, was amended and sup¬ 
plemented by an Act approved April 18, 1912. (37 

Stat. 86), and under authority of this Act the Secre¬ 
tary of the Interior has paid to many “members” all or 
part of the moneys known as treasury funds, held “to 
their individual credit” and, under authority of this Act 
many estates, “lands, moneys, and mineral interests,” 
have passed to these appellants by will approved by the 



Secretary of the Interior. (Record, page 4). 

Under authority of the Act of June 28, 1906, many 
thousands of acres of Osage lands are now leased and 
producing oil and gas, as large quantities of oil and 
gas was being produced from these lands at the time 
the Act was passed. There was about 680,000 acres 
under tease at the date of allotment, and many leases 
have been made since that time. At the time this suit 
was brought there was due to the appellant, Ne-kah- 
wah-she-tun-kah, tine sum of $4,000, and to each of the 
appellants herein, a like sum, except that where the ap¬ 
pellant had inherited, or took by will from deceased 
members the amount would be greater than the amount 
due Ne-kah-wah-she-tun-kah. The appellants are each 
without certificates of competency provided for in the 
Act of June, 1906, authorizing the holder thereof to 
alienate his surplus lands. 

LAW. 

It is the contention of the appallants that the 
property involved herein is in no sense the property 
of the Osage Tribe nor tine United States; that the 
Osages as a tribe bought and paid for the same, and 
that these appellants, by the Act of June 28, 1906, 
were vested with absolute individual rights and title in 
property of which they cannot be deprived, without due 
process of law, and then only for a public use; that 
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power is vested in Congress to regulate commerce with 
the Osages, but in doing so must not transgress other 
rights secured to the appellants by the Constitution of 
the United States; and, that section 4 of the Act of 

March 3, 1921, deprives them of these vested rights of 
property. 

Not being tribal property involved, then we say 
that the cases of Naganab v. Hitchcock, Lone-Wolf v. 
Hitchcock, Cherokee Nation v. Georgia, United States 
v. Kagama, and other cases involving tribal status and 
property, are not controlling; that this case is con¬ 
trolled by the principles announced in Jones v. Meehan. 
175 U. S. 1, Choate v. Trapp, 224 U. S. 665, and Ward v. 
Lo\e County, 252 U. S. 20, w r herein individual vested 
property was involved. 

The authority of Congress pertaining to the In¬ 
dians and their property would seem to be based on its 
authority to regulate commerce, its treaty making 
powers, and its authority to dispose of the territory 
and property of the United States. There are no 
treaties with the Osages that in any way whatsoever 
involve the questions in this case, and the United 
States parted w’ith its title to Osage lands many years 
ago. 


HAS TITLE VESTED IN THE INDIVIDUAL OSAGE. 

A reading of the Act of June 28, 1906, supra, in¬ 
dicates that it was the intention of Congress to vest 



11 

title in the individual Osage to the money involved 
herein, and we think all tribal property, except a few 
tiacts therein mentioned. The surface was allotted 
to the individual in fee-simple, and section 4 of the 
Act provides: ‘That the funds of the Osage tribe of In¬ 
dians, and all moneys now due or that may hereafter 
be found to be due to the said Osage Tribe of Indians, 
* * *» sha11 be segregated as soon after January first, 
nineteen hundred and seven, as is practicable and 
placed to the credit of the individual members of the 
said Osage Tribe on a basis of a pro rata division 
among the members of said tribe,” as shown by the 
roll provided for in said Act, “or to their heirs as here¬ 
inafter provided, said credit to draw interest as now 
authorized by law; and the interest that may accrue 

thereon shall be paid quarterly to the members entitled 
thereto, * * * 

The Act divided the tribal money equally among 
the 2229 individuals, and the surface of the land as 
nearly equal as it was possible, but there was no way 
that the Congress or the Osages could know just what 
surface lands had minerals thereunder, and being de¬ 
sirous that the 2229 members share alike in the tribal 
property that was being divided, the Congress provided 
in section 3 of the Act, “That the oil, gas, coal, or other 
minerals covered by the lands for the selection and di¬ 
vision of which provision is herein made are hereby 
reserved to the Osage Tribe for a period of twenty-five 



years from and after the eighth day of April, nineteen 
hundred and six,” and that the same should be leased 
by the Tribal Council, with the approval of the Secre¬ 
tary of the Interior. 

It was not possible to allot the mineral equally 
among the individual members, but it was possible to 
allow the tiibal status to terminate when the moneys 
received from the tribal leases was paid by the lessor, 
and the money placed in the treasury, not to the credit 
of the Osage Tribe of Indians, but to the individual 
members, and that is what was done in section 4 of the 
Act. 

‘‘That the royalties received from oil, 
gas, coal, and other mineral leases upon lands 
for which selection and division are herein 
piovided, * *, shall be placed in the treasury 
of the United States to the credit of the 
members of the Osage Tribe of Indians as 
other moneys of said tribe are to be deposited 
under the provisions of this Act, and the same 
shall be distributed to the individual members 
of said Osage Tribe according to the roll pro¬ 
vided for herein, in the manner and at the 
same time that payments are made of interest 
on other moneys held in trust for the Osages 
by the United States.” 

Under the provisions of this section all the reve¬ 
nues from minerals, from whatsoever source have been 
credited to the individual members since the passage of 
the Act until now, and have been paid to the individual 
adult members quarterly until the passage of the Act 
of March 3, 1921. 


The habendum clause of the deeds to the Osages 
is material at this point: 

“Now, therefore, I, the undersigned Prin¬ 
cipal Chief of the Osage Tribe of Indians, by 
virtue of the power and authority vested in 
me by the said Act of Congress, have granted 
and conveyed, and by these presents do grant 
and convey, unto the said Ne-kah-wah-she- 
tun-kah all right, title and interest of the 
United States and the Osage Tribe of Indians 
in and to the following described lands situate 
on the Osage Reservation in Oklahoma, to- 

wit:-containing-acres, 

more or less, according to the United States 
survey thereof, to have and to hold the same 
unto the said Ne-kah-wah-she-tun-kah, his 
heirs, executors, administrators, and assigns, 
forever; subject however,” to certain restric¬ 
tions against alienation, unless a certificate of 
competency shall issue to him. 

The form of this deed was prepared, printed and 
delivered to the Principal Chief of the Osages for exe¬ 
cution by the United States, and it probably will not 
be questioned but that the same is in fee-simple, con¬ 
veying all of the title of the Osage Tribe of Indians 
and of the United States to the individual Osage. In 
Schrimpscher v. Stockton, 183 U. S. 288, an Indian title 
case in which alienation had been restricted by treaty 
and by the deed, the Court said: 

“Obviously this case has no application 
to the one under consideration. Here the 
United States had issued a patent to Rogers 
‘and to his heirs and assigns forever,” subject 
to a condition, not that the title should ever 
revert to the United States, but that he should 
not alienate the lands without the consent of 





the Secretary of the Interior. The govern¬ 
ment thus passed all its title to the land in 
fee-simple, and a violation of the condition of 
the patent would not redound to the benefit of 
the United States, or enable it to repossess 
the lands, but was simply intended to protect 
the grantee himself against his own improvi¬ 
dent acts, and to declare that the title should 
remain in him, notwithstanding any aliena¬ 
tion that he might make." 

In United States v. Paine Lumber Co., 206 U. S. 
473, an Indian title case, Justice McKenna said: 

“The restraint upon alienation must not 
be exaggerated. It does not of itself debase 
the right below a fee-simple. * * * *. The 
land is not the land of the United States, and 
the timber when cut did not become of the 
property of the United States." 

Libby v. Clark, 118 U. S. 250. 

Levindale Lead & Zinc Co. v. Coleman, 
(Osage case), 241 U. S. 433. 

When the mineral lessee or his agent pays the 
money into the treasury it is then segregated and 
placed to the account of each individual member, and 
becomes vested in the member, or his heirs, and the 
title to same is just as full and complete as is the 
title to the land allotted to him. Section 6 of the Act 
provides, “That the lands, moneys, and mineral inter¬ 
ests, herein provided for, of any deceased member of 
the Osage Tribe shall descend to his or her legal 
heirs," according to the laws of Oklahoma. If full and 
complete title to these moneys is not in these appellants 
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then who is the person or body politic holding title to 
same? 

In view of the title held by these appellants to 
their lands, considered along with the due process of 
law clause in the 5th Amendment, would it be held that 
the Congress could convey the lands of one of these ap¬ 
pellants to another appellant, either with or without con¬ 
sideration? Could Congress lease and rent the farm 
lands of Ne-kah-wah-she-tun-kah without his signature 
and consent ? No court has so held, and Justice Story, 
infra, said there never would be such a holding under 
this form of government. The title to the money be¬ 
ing fully vested in the individual the same rule would 
apply. 


In Pearson v. Great Northern R. Co., 161 U. S. 

673 ,in discussing a vested right the court said: 

“A vested right is defined by Fearne, in 
his work upon Contingent Remainders, as ‘an 
immediate fixed right of present or future en¬ 
joyment,’ and by Chancellor Kent as an ‘im¬ 
mediate right of present enjoyment ,or a pres¬ 
ent fixed right of future enjoyment.’ 4 Kent 
Com. 202. It is said by Mr. Justice Cooley 
that rights are vested, in contradistinction to 
being expectant or contingent. They are 
vested when the right to enjoyment, present 
or prospective, has become the property of 
some person or persons as a present interest. 

They are expectant when they depend upon 
the continued existence of the present condi¬ 
tion of things until the happening of some fu¬ 
ture event. They are contingent when they 
are only to come into existence on an event or 


condition which may not happen or be per¬ 
formed until some other event may prevent 
their vesting.' Cooley Const. L. 332." 


Prior to allotment, and while the lands and moneys 
were held by the Osage tribe, the property belonged 
to the tribe, and not the United States, but since allot¬ 
ment the title is in the individual in accordance with 
terms of the title Act of June 28, 1906. In the case of 
United States v. Brindle, 110 U. S. 693, the Court said: 

"There never was a time that the United 
States occupied any other position under the 
cessions than that of trustees, with power to 
sell for the benefit of the Indians. In equity, 
under the operation of the treaties ,the In¬ 
dians continued, until sales were made, the 
beneficial owners of all their country ceded in 
trust. Of this we have no doubt. * * *. The 
moneys paid for the Indian lands w r ere trust 
moneys, not public moneys. They w r ere at all 
times in equity the moneys of the Indians, 
subject only to the expenses incurred by the 
United States for surveying, managing and 
selling the lands." See Stuart v. Osage 
Nation, 206 U. S. 191. 


THE ACT OF MARCH 3, 1921, VIOLATES THE DUE 
PROCESS CLAUSE OF THE 5TH AMENDMENT. 

Tire appellees for their authority in withholding 
the moneys from these appellants rely upon an Act ap¬ 
proved March 3, 1921, the material section of which 
reads * 


"Sec. 4. That from and after the passage of 
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this Act the Secretary of the Interior shall 
cause to be paid at the end of each fiscal quar¬ 
ter to each adult member of the Osage Tribe 
having a certificate of competency his or her 
pro rata share, either as a member of the 
tribe or heir of a deceased member, of the in¬ 
terest on trust funds, the bonus received from 
the sale of leases, and the royalties received 
during the previous fiscal quarter, and so long 
as the income i^ sufficient to pay to the adult 
members of said tribe not having a certificate 
competency $1,000 quarterly except where 
incompetent adult members have legal guar¬ 
dians, in which case the income of such incom¬ 
petents shall be naid to their legal guardians, 

* * *. and to invest the remainder after pay¬ 
ing all taxes of such members either in United 
States bonds or in Oklahoma State, Cbunty, 
or School bonds, or place the same on time 
denosit at interest in banks in the State of 
Oklahoma for the benefit of each individual 
member under such rules and regulations as 

the Secretary of the Interior may prescribe: 

* * * » 


Thus the income which became fixed and vested in 
the individual member by the title Act of June 28, 
1906, is held by the Secretary of the Interior, and the 
appellants are deprived of such income and property 
right, without notice and without hearing. The in¬ 
dividual’s income from the mineral is his entire prop¬ 
erty right therein, unless he should be an owner of 
surface lands when the mineral period terminates, as 

the title Act provides that the mineral shall go to the 
surface owner when the tribal period terminates. See 
paragraph 7th of section 2 of title Act. 

“What, in fact, is property, but a fiction 
without the beneficial use of it? In many 
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cases indeed, the income or annunity is the 
property itself. 3 Hamilton's Works. 34." 
Pollock v. Farmers Loan & Trust Co. 158 U. S. 

626. 

The Act deprives the appellants of their property 
and liberty without notice and without hearing and 
because they have not desired to sell their surplus 
lands and have not received a certificate of competency 
for that purpose. The title Act, under which the in¬ 
dividual member receives his rights of property, con¬ 
ditioned, that it would be necessary to receive a certi¬ 
ficate before the member could sell his surplus lands, 
but the Act did not require a certificate to receive in¬ 
come from treasury funds and minerals. The land was 
conveyed with a condition, the income was conveyed 
without condition, except as to being an adult. 

The allotting or title Act was apparently based on 
an agreement. The report of the bill by the Senate 
Indian Committee, after the bill had first passed the 
House, contained this language: 

"For several years the Osage Tribe of In¬ 
dians, of Oklahoma, has been considering the 
question of asking the Government to divide 
its lands and moneys among the members of 
the tribe. In all contests for the election of 
officers in this tribe this question has been an 
issue. For the past two years these Indians 
have virtually agreed that their lands and 
moneys should be divided, but they have been 
unable to agree upon a plan of division until 
this year. The bill w T hich your committee 
herewith reports was submitted to the Osages 
at the last general election held by them, and 
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it was adopted by all factions of the tribe. It 
was brought to Washington by delegates 
representing those factions, submitted to the 
Secretary of tire Interior for his consider¬ 
ation, and the committee has given the meas¬ 
ure very careful consideration and recom¬ 
mends its passage with the amendments sug¬ 
gested by the Department and also with some 
amendments which the committee thought 
should be agreed upon. * * *. The bill as 
presented by the Indians asked for the reser¬ 
vation of the oil, gas, coal, and other mineral 
lands to the tribe in common for twenty-five 
years. * * *. They have over $8,000,000 in 
the Treasury of the United States, and the 
greatest oil and gas wells in this country have 
been discovered on their reservation and from 
which they receive large amounts in royal¬ 
ties.” Report No. 4210, 59th Congress, 1st 
Session, made by Senator Long for the com¬ 
mittee, on June 6, 1906. 

On June 1, 1906, the Secretary of the Interior 
sent a letter to the Indian Committee of the Senate, 
enclosing a letter from the Commissioner of Indian 
Affairs, which letter contained this language: “Most 
of these suggested amendments have been discussed 

with such of the members of the Osage delegation as 
are in the city, and they are in accord with the views 
herein expressed.” Page 4, Report, supra). After the 
bill had passed both Houses of Congress and gone to 
the Conference Committee, and agreement had, the 
Conferees reported back to the House, and on page 4 
of the report, we find: “Amendment No. 37 strikes out 
section 15, which provides for the ratification of the 
Act by a vote of the members of the tribe. This was 
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deemed unnecessary as the tribe had already virtually 
voted upon the act, and it has been an issue among the 
members for a number of years, and at the election in 
1905 the tribe was almost unanimous for the measure.” 
(Report No. 4996, 59th Congress, 1st Session, made 
June 22, 1906). The Osages had agreed to the terms 
of the proposed Act, and had their delegates present 
who agreed to the changes therein. Congress agreed 
by adopting the proposed law. The agreement was to 
pay the individual income to the adult members quar¬ 
terly. 

The Courts seem to be agreed that the property 
of the individual Indian is protected by Constitutional 
provisions in the same manner as the property of other 
individuals. Jones v. Meehan, 175 U. S. 1, had to do 
with individual property, and at the time when the 
status of the Indians were tribal. The suit involved 
a tract of land that had been set aside to Moose Dung 
in Minnesota by treaty, the Congress afterwards 
passed an Act, which the Court held interfered with 
vested rights. The opinion is extended, but the law is 
stated in the following paragraph: 

“The title to the strip of land in contro¬ 
versy, having been granted by the United 
States to the elder Chief Moose Dung by the 
treaty itself, and having descended, upon his 
death, by the laws, customs, and usages of the 
tribe, to his eldest son and successor as chief, 
Moose Dung the younger, passed by the lease 
executed by the latter in 1891 to the plaintiffs 
for the term of that lease; and their rights 
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under that lease could not be devested by any 
subsequent action of the lessor, or by Cong- 
less, or of the executive departments. The 
construction of treaties is the peculiar prov¬ 
ince of the judiciary; and, except in cases 
puiely political, Congress has no constitution¬ 
al power to settle the rights under a treaty, or 
a X fect titles alread y granted by the treaty 

# ion/ * ** con 8' 1 ' ess i on 3'l resolution 

ot 1894, and the subsequent proceedings in 
the Department of the Interior, must there¬ 
fore be held to be of no effect upon the rights 
previously acquired by the plaintiffs by the 
lease to them from the younger chief.” 


Congi ess allotted the Choctaw and Chickasaw In¬ 
dians under an agreement, which was afterwards in¬ 
corporated into an Act of Congress, in which it was 
provided that certain lands should be restricted 
against alienation for a period and against taxation 
foi a fixed period. In 1908 Congress enacted a law 
which removed the restrictions from these lands, and 
therein provided that lands from which restrictions 
were removed would be subject to taxation. The State 
of Oklahoma listed these lands for taxation, which was 
resisted by the Indians, with the result that the ques¬ 
tion came before the Supreme Court in the case of 
Choate v. Trapp, 224 U. S. 670, wherein the court said: 


‘There are many cases, some of which 
ai e cited in the opinion of the Supreme Court 
of Oklahoma (Thomas v. Gay, 169 U. S. 271 * 
Lone Wolf v. Hitchcock, 187 U. S. 565) recog¬ 
nizing that the plenary power of Congress 
over the Indian Tribes and tribal property 


cannot be limited by treaties so as to prevent 
repeal or amendment by a later statute. The 
Tribes have been regarded as dependent na¬ 
tions, and treaties with them have been looked 
upon not as contracts, but as public laws 
which could be abrogated at the will of the 
United States. 

‘"This sovereign and plenary power was 
exeicised and retained in all the dealings and 
legislation under which the lands of the Choc¬ 
taws and Chickasaws were divided in several¬ 
ty among the members of the Tribes. For, al¬ 
though the Atoka agieement is in form of 
a contract, it is still an integral part of the 
Curtis Act, and, if not a treaty, is a public 
law relating to tribal property, and as such 
was amendable and repealable at the will of 
Congress. But there is a broad distinction 
between tribal property and private prop¬ 
erty , and between the power to abrogate a 
statute and and the authority to destroy 
rights acquired under such law. Reichart v. 
Felps, 6 Wall. 160,18 Law ed. 849. The ques¬ 
tion in this case, therefore, is not whether 
the plaintiffs were parties to the Atoka agree¬ 
ment, but whether they had not acquired 
lights under the Curtis act which are now 
protected by the Constitution of the United 
States.” 


Then after discussing the particular laws and 
treaties pertaining to these two Indian Tribes, the 
Court concluded: 


“There have been comparatively few 
cases which discuss the legislative power over 
private property held by the Indians, but 
those few all recognize that he is not excepted 
from the protection guaranteed by the Con¬ 
stitution. His private rights are secured 
and enforced to the same extent and in the 
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same way as other residents or citizens of 
the United States. (Citing many cases). 
His right of private property is not subject 
to impairment by legislative action, even 
while he is, as a member of a tribe, subject 
to the guardianship of the United States 
as to his political and personal status. This 
was clearly recognized in the leading case of 
Jones v. Meehan, 175 U. S. 1, 44 L. ed. 49. 
There it appeared that an Indian chief owned 
in fee land which fronted on a stream. The 
chief died, and in 1891, his son and heir 
during the continuance of the tribal organiza¬ 
tion, let the land to Meehan for ten years. In 
1894 he again let the same property to Jones 
for twenty years. In that year the Secretary 
of the Interior was authorized by Congress to 
approve the lease to Jones if the latter would 
increase the rental. This he did, and with 
the assent of the Indian and the Secretary of 
the Interior a lease was made to Jones. In 
the litigation which followed, Meehan relied 
on the first contract, made in the exercise of 
the Indian’s right of private ownership. Jones 
relied on that made under congressional au¬ 
thority, and although the Indian was a 
member of the tribe, and much more subject 
to legislative power than these plaintiffs, the 
court held that the subsequent act could not 
relate back so as to interfere with the right of 
property which the Indian possessed and con¬ 
veyed as an owner in fee, and while Congress 
has power to make treaties, it could not affect 
titles already granted by the treaty itself.” 


Counsel for Trapp were strongly relying on Tiger 
v. Western Inv. Co., and after discussing that case, the 
Court continued: 


“But there was no intimation that the 
power of wardship conferred authority on 
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Congress to lessen any of the rights of prop¬ 
erty which had been vested in the individual 
Indian by prior laws or contracts. Such rights 
are protected from repeal by the privisions of 
the 5th Amendment.” 

A similar case was before the Supreme Court of 
the United States in April, 1920, Ward v. Love County, 
253 IT. S. 20, 64 L. ed. 757, wherein the Court referred 
to the Choate-Trapp case: 


‘The cases were then brought here, and 
this court held that the exemption was a 
vested property right which Congress could 
not repeal consistently with the 5th Amend- 
ment.” The Court made the same holding in 
the Ward-Love County case. 

The Constitution prescribes the powers of Cong¬ 
ress as to Indian Tribes, and whatever of wardship may 
be inferred from statutory law and court decisions, is 
limited and circumscribed by the 5th and other 

Amendments to the Constitution. 

Adair v. United States, 208 U. S. 180. 

Riverside et al. v. Menefee, 237 U. S. 189. 

Bailey v. Drexel Furniture Co. Opinion by Chief 
Justice Taft, May 15, 1922, not yet officially reported. 

Hill v. Henry C. Wallace, Sec’y of Agri¬ 
culture (Chief Justice Taft) May 15, 1922. 

If this money and income due the appellants was 
a gift or pension from the United States, then undoubt¬ 
edly the Congress would have a right to regulate the 
terms, or change the terms, of the pension, but the 



property involved comes not from the United States, 
but from persons who purchased Osage lands in Kan¬ 
sas, and from lessees of Osage mineral lands, the in¬ 
come from which leases have been credited on the books 
in the treasury department to the appellants. Fletcher 
v. Peck, 6 Cranch, 87, was a case involving a contract, 
but many of the principles involved in the law of the 
case are applicable here. Chief Justice Marshall reas¬ 
oned as follows: 


“The Legislature of Georgia was a party 
to this transaction; and for a party to pro¬ 
nounce its own deed invalid, whatever cause 
may be assigned for its invalidity, must be 
considered as a mere act of power, which must 
find its vindication in a train of reasoning not 
often heard in courts of justice.” And, in same 
opinion: 

“If the Legislature felt itself absolved 
from those rules of property which are com¬ 
mon to all citizens of the United States, and 
from those principles of equity which are 
acknowledged in all our courts, its act is to be 
supported by its power alone, and the same 
power may devest any other individual of his 
lands, if it shall be the will of the legislature 
so to exert it.” 

Mr. Justice Story said: 

“That government can scarcely be deem¬ 
ed to be free where the rights of property are 
left solely dependent upon the will of a legis¬ 
lative body without any restraint. The fun¬ 
damental maxims of a free government seem 
to require that the right of personal liberty 
and private property should be held sacred; 
at least no court of justice in this country 
would be warranted in assuming that the 





power to violate and disregard them—a powder 
so repugnant to the common principles of 
justice and civil liberty—lurked under any 
general grant of legislative authority, or 
ought to be implied from any general ex¬ 
pressions of the will of the people. The people 
ought not to be presumed to part with rights 
so vital to their security and well being with¬ 
out very strong and direct expressions of such 
an intention. We know of no case in which a 
legislative act to transfer the property of A. 
to B. without his consent has been held a con¬ 
stitutional exercise of legislative powder in any 
state in the Union. On the contrary, it has 
been constantly resisted as inconsistent with 
just principles by every judicial tribunal in 
which it has been attempted to be enforced." 

Wilkinson v. Leland, 2 Peters 657. 

C. B. & Q. Ry. Co. v. Chicago, 166 U. S. 


The Act of March 3, 1921, directs the Secretary of 
the Interior to with-hold these moneys, this property, 
from the owner thereof; makes no provision when the 
Osage shall ever receive same, and then directs that the 
Secietary invest same in bonds or place same on in¬ 
terest in banks. The Act does not provide that the In¬ 
dian shall receive the interest or the bonds. The Act 
deprives the Indian of his property, and then directs 
the Secretary to transfer title to some person, or corp¬ 
oration, having bonds to sell. Should the money, or 
part thereof, be placed in banks on time deposit, the 
tithe thereto passes to the bank, and the relationship 
of debtor and creditor is created. The contract of the 
Osage tribe with the mineral lessee is for the payment 


of money. Congress by its Act of March 1921 
changes this contract to bonds or bank paper. ’ 

‘‘ We d0 not controvert the position that generally 
a bank becomes a debtor fn th. a g ally 

t0 the depositor by its receint 
of money deposited by him anH «, * 

a bank ceases to ha «. 8 m ° ney paid into 

comes the m ° ney ° f thC depositor and be¬ 

comes the money of the bank which it may use re 

turning an equivalent when demanded, by payin'* a ' 

r e “ >ntract b * iw “ n * ***<«• «. 

501. Planters Bank v - Union Bank, 16 Wall. 

xr Thompson v. Riggs, 5 Wall gaq 
S i 'l 3 g k Co “ n ty Nat. Bank v. Massey 192 

government’ o'n ^thelrnnl th e power of the 
and with the other STT?* °f the citizen, 
individuals to aid Drivate^'V* °" favored 
build up private forwf enterprises and 
robbery because it a s ’ none the less 
law.” S aVso v T 6 U , nder the f orms of 
Wall. 664. ‘ Topeka - (87 U. S.) 20 


may be remarked thaUt is a^i * j pro P e rty, it 
universal rule that it a fundamental and 

one and P^sed over to ?n 1 be taken fr om 
by legislative or anv nthit” ad 7 er ? e claimant, 

»vi„ 5 paaLTbSsi/XS?/. " ,hont 

Pa« 69? ” ConsH,u,ion (Cooley), vol 2. 
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There has been much said and written on due 
process of law, both by the Federal and State courts, 
but for the purposes herein, the meaning is all covered 
by the recent opinion by Chief Justice Taft, in Traux 
v. Corrigan, rendered December, 1921, and not yet 
printed in the Law ed. of the reports. He said : 


... This brings us to consider the effect in 

mint C t S h °i t r at l ^' 0vision of the 14th Amend- 
ment which forbids any state to deny to any 

person the equal protection of the laws. The 
c ause is associated in the Amendment with 
the due process of law clause, and it is custom¬ 
er \°u conslde , r them together. It may be 
that they overlap, that a violation of one mav 

hTl? at u times the Eolation of the othel 
jut the spheres of the protection they offer 

brought c ?‘ emiaous - The due process clause 
bi ought down from Magna Charta was found 

}? t =f, e ® lly s . tate constitutions and later in 
the 5 th Amendment to the Federal Constitu- 

Up0n th9 exec utive, legis¬ 
lative, and judicial powers of the Federal 

government, while the equality clause does 
not appear in the 5th Amendment, and so 
does not apply to congressional legislation, 
lhe due process clause requires that even- 
man shall have the protection of his dav in 
and ‘he benefit of the general law'.—a 
law which hears before it condemns, which 
proceeds not arbitrarily or capriciously, but 
upon inquiry, and renders judgment onlv 
aner trial, so that every citizen shall hold his 
ife, liberty, property, and immunities under 
the protection of the general rules which gov- 
ern society Hurtado v. California, 110 U. S. 

■ . ■ of course, tends to secure equality 

of law in the same sense that it makes a re- 

? f Protection for everyone’s 
ngnt of life, liberty, and property, which the 


Congress or the legislature may not withhold. 
Our whole system of law is predicated on the 
general fundamental principle of equality of 
application of the law. ‘All men are equal be¬ 
fore the law ; This is a government of laws, 
and not of men’; ‘No man is above the law’ 
—are all maxims showing the spirit in which 
legislatures, executives, and courts are ex¬ 
pected to make, execute, and apply laws.” 

Whether or not these adult appellants, who are 
citizens of the United States and of Oklahoma, are 
mentally competent to handle property, not a pension 
or annunity from the United States, is a judicial ques¬ 
tion, and one for the courts of Oklahoma, after notice 
and hearing. 

Tenth Amendment. 

Jones v. Meehan, supra. 

Croate v. Trapp, supra. 

Frisbie v. United States, 157 U. S. 166. 


To one who protests against the taking 
of his property without due process of law 
it is no answer to say that in his particular 
case due process of law would have led to the 
same result because he had no adequate de- 

*S x> ?nJ? e , merits- Rees v. Watertown, 
19 Wall. 107, 123, 22 L. ed. 72, 77. 

Nor can extra-official or casual notice, or 
a hearing granted as a matter of favor or dis¬ 
cretion, be deemed a substantial substitute for 
the due process of law that the Constitution 
requires. In Stuart v. Palmer, 74 N. Y. 183, 
o0 Am. Rep. 289, which involved the validity 
ot a statute providing for assessing the ex- 
pense of a local improvement upon lands bene- 
Htted, but without notice to the owner, the 
court said: It is not enough that the owners 
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may by chance have notice, or that they may 
as a matter of favor have a hearing. The law 
must require notice to them, and give them 
the right to a hearing and an opportunity to 
be heard. The soundness of this doctrine 
has repeatedly been recognized by this court. 
Thus in Security Trust & S. B. Co. v. Lexing¬ 
ton, 203 U. S. 323, 333, the court, by Mr. 
Justice Peckham, said, with respect to an 
assessment for back taxes: ‘If the statute did 
not provide for a notice in any form, it is not 
material that as a matter of grace or favor 
notice may have been given of the proposed 
assessment. It is not what notice, uncalled 
for by the statute, the taxpayer may have 
received in a particular case that is material, 
but the question is whether any notice is 
provided for by the statute/ * * * *. ‘In Roller 
v. Holly, 176 U. S. 398, 44 Law ed. 520, the 
court declared: ‘the right of a citizen to due 
process of law must rest upon a basis more 
substantial than favor or discretion/ And in 
Louisville & N. R. Co. v. Central Stock Yards 
Co. 212 U. S. 132, 53 Law ed. 441, it was said: 
The law itself must save the parties' rights, 
and not leave them to the discretion of the 
courts as such/ ” Coe v. Armour Co. 237 U. 
S. 424, 59 L. ed. 1032. 


Under the Commerce clause Congress has author¬ 
ity and does regulate interstate carriers of oil, the 
Prairie Pipe Line Company and others. It would seem 
that the authority as to common carriers is no greater 
nor less than the authority to regulate commerce with 
the Indian Tribes. Under this authority would the 
courts hold valid a law of Congress which says to the 
officers of the Prairie Pipe Line Company, which Line 
carries much of the oil from the Osage; “Conditions 
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have changed, and you are receiving too great a re¬ 
turn from your efforts as a common carrier of oil, 
and you are hereby permitted, from and after the ap¬ 
proval of this Act, to withhold from your gross re¬ 
ceipts as such common carrier of oil the sum of $100,- 
000, annually, with which to pay operating expenses, 
and you are hereby required to annually remit the 
surplus of your gross earnings, after paying all taxes, 
to the Secretary of the Interior, to be by him invested 
in bonds of the United States, Oklahoma State, or 
County bonds, or deposit the same at interest in banks 
in the State of Oklahoma, for the benefit of said Prairie 

Pipe Line Company, and under such rules and regula¬ 
tions as the Secretary of the Interior may prescribe.” 
An Act of this character might be pleasing to some of 
those citizens who are followers of the Socialistic 
theory of government, but would such a law conform 
to the 5th Amendment? 


The words of Chief Justice Taft in Bailey v. The 
Drexel Furniture Co., opinion rendered May 15, 1922, 
are in point in this case: 


“Grant the validity of this law, and all 
that Congress would have to do, hereafter, in 
seeking to take over to its control any one of 
the great number of subjects of public inter¬ 
est, jurisdiction of which the States have 
never parted with, and which are reserved to 
them by the Tenth Amendment, would be to 
enact a detailed measure of complete regula- 




32 


tion of the subject and enforce it by a so- 
called tax upon departures from it. To give 
such magic to the word ‘tax' would be to break 
down all constitutional limitation of the 
powers of Congress and completely wipe out 
the sovereignty of the States.” 


So in the case at bar, if such “magic” is to be 
given to the word “commerce,” then the limitations 
enunciated in the 5th Amendment, as well as in the 
10th Amendment amount to nothing. In Newberry v. 
United States, 256 U. S. 254, Justice McReynolds said: 

“But in no view can an attempt to exer- 
cise power be treated as conclusive evidence 
that Congress possesses such power. Other¬ 
wise serious discussion of constitutional limi¬ 
tations must cease.” 

“But the right of immunity from confis¬ 
cation is not the only right of property safe¬ 
guarded by the 5th Amendment. Rights of 
propei ty include something more than mere 
ownership and the privilege of receiving a 
limited return from its use. The right to 
control, to manage, and to dispose of°it, the 
light to put it at risk in business, and by legi- 
timate skill and enterprise to make gains be¬ 
yond the fixed rates of interest, * * 

Justice Pitney dissenting in Wilson v. 

Ne W , 243 U. S. 386. 1 Blackstone’s Com. 


Without question Congress has the right to reg¬ 
ulate commerce with the Indian Tribes, subject to the 
limitations placed in the 5th Amendment, against de- 
priving any person of life, liberty, or property, with¬ 
out due process of law; nor shall private property be 
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taken for public use, without just compensation,” but 
the mining of coal, oil, and gas, the manufacture of 
goods, engaging in agriculture, the sale of lands, and 
the leasing of such lands for oil, gas, and mineral pur¬ 
poses, are not included within the word “commerce.” 

“Coal mining is not interstate commerce, 
and the power of Congress does not extend to 
its regulation as such. In Hammer v. Dagen- 
hart, 274 U. S. 251, we said: ‘The making of 
goods and the mining of coal are not com¬ 
merce, nor does the fact that these things are 
afterwards shipped or used in interstate com¬ 
merce make tlreir production a part thereof.” 

United Mine Workers of America v. Cor¬ 
onado Coal Co.. Opinion by Chief Justice Taft, 

June 5, 1922, not yet in Law ed. 

“Neither do we think this case is at all affected by 
the clause of the Constitution which confers power on 
Congress to regulate Commerce. Art. 1. sec. 8. 
There is here no question of transportation or ex¬ 
change of commodities, but only of cultivation and pro¬ 
duction. Commerce has nothing to do with land while 
producing, but only with the product after it has be¬ 
come the subject of trade.” 

McCready v. Virginia, 94 U. S. 396. 

In New York Life Inc. Co. v. I>eer Lodge County, 
231, U. S. and at pag*e 509, a life insurance case, Justice 
McKenna in holding that a contract of insurance was 
not commerce, said: 

“But put agents to one side and suppose 



the insurance company and the applicant ne¬ 
gotiating or consummating a contract. That 
they may live in different states and hence 
use the mails for their communications does 
not give character to what they do; cannot 
make a personal contract the transportation 
of commodities from one state to another, 
to paraphrase Paul v. Virginia. Such might 
be incidents of a sale of real estate (certainly 
nothing can be more immobile). Its transfer 
may be negotiated through the mails and com¬ 
pleted by the transmission of the considera¬ 
tion and the instrument of transfer also 
through the mails/' 


The Treasury funds involved in this case were 
originally placed in the control of the United States 
by treaty, but the returns of every kind and character 
from the oil and gas lands are not in any manner what¬ 
soever controlled by treaty, but only by Act of Cong¬ 
ress. The leasing of the Osage oil and gas lands, and 
the mining of oil and gas, is a contract relationship be¬ 
tween the Osages and the mineral lessee, wherein the 
lessee contracts to pay to the Osages, lessor, the value 
of a fixed per cent of oil or gas in money. The Osages 
have nothing whatsoever to do with the oil and gas 

passing into commerce, either intrastate or interstate. 
The United States acting without constitutional au¬ 
thority herein should be held to the same strict law of 
trusteeship as other trustees would be held. The au¬ 
thority, commission, or title Act of Congress is that 
of June 28, 1906, which requires these returns from 
mineral lands to be paid quarterly to the adult “mem- 



ber.” 

United States v. Brindte, 110 U. S. 693. 

Stuart v. Osage Nation, 206 U. S. 185. 

LIBERTY AS USED IN THE 5TH AMENDMENT. 

The Act of March 3, 1921, declaring that a citizen 
of the United States and of a State, shall not receive 
his individual personal income from the United States, 
as trustee, same being not a pension or gift from the 
United States, unless he has himself declared compe¬ 
tent by the Secretary of the Interior, or declared incom¬ 
petent by a state court of probate, takes his liberty 
without due process of law. The presumption obtains 
that all adult citizens are competent, and whether or 
not a citizen of one of the States is competent to handle 
his income, not a pension or gift from the United States 
but due through the United States as trustees by virtue 
of a title Act which is non-restrictive, is a judicial 
question, and one for the State courts. 

“The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the peo¬ 
ple.” 

Tenth Amendment. 

Lane County v. Oregon, 74 U. S. 79. 

United States v. Fox, 94 U. S. 315. 

Hill v. Wallace (Decided May 15, 1922), 
supra. 

Bailey v. Drexel Furniture Co. (Decided 
May 15, 1922), supra. 



36 


“1950. It should be observed of the terms, ‘life/ 
liberty/ and ‘property/ that they are representative 
terms, and are intended and must be understood to 
cover every right to which a member of the body politic 
is entitled under the law. The limbs are equally pro¬ 
tected with the life; the right to the pursuit of happi¬ 
ness in any legitimate calling or occupation is as much 
guaranteed as is the right to go at large and move about 
from place to place. The word ‘liberty’ here employed 
implies the opposite of all those things which, besides 
the deprivation of life and property, were forbidden by 
the Great Charter. * * *. The rights thus guaranteed 
are something more than the mere privileges of loco¬ 
motion; the guarantee is the negation of arbitrary 
power in every form which results in a deprivation of 
ri e ht. . The word, on the other hand, embraces 
all our liberties,—personal, civil, and political. None 
of them are to be taken away, except in accordance 
with established principles; none can be forfeited, ex¬ 
cept upon the finding of legal cause, after due in¬ 
quiry.” 

Story on Constitution (Cooley) vol 2 
697. * ' 

“When we consider the nature and the theory of 
our institutions of government, the principles upon 
which they are supposed to rest, and review the his¬ 
tory of their development, we are constrained to con¬ 
clude that they do not mean to leave room for the play 
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and action of purely personal and arbitrary power. 

Sovereignty itself is, of course, not subject to law, for 
it is the author and source of law; but in our system, 
while sovereign powers are delegated to the agencies 
of government, sovereignty itself remains with the 
people, by whom and for whom all government exists 
and acts. And the law is the definition and limita¬ 
tion of power. It is, indeed, quite true, that there 
must always be lodged somewhere, and in some person 
or body, the authority of final decision; and in many 
cases of mere administration the responsibility is pure¬ 
ly political, no appeal lying except to the ultimate tri¬ 
bunal of the public judgment, exercised either in the 
pressure of opinion or by means of the suffrage. But 
the fundamental rights of life, liberty, and the pursuit 
of happiness, considered as individual possessions, are 
secured by those maxims of constitutional law which 
are the monuments showing the victorious progress of 
the race in securing to men the blessings of civilization 
under the reign of just and equal laws, so that, in the 
famous language of the Massachusetts Bill of Rights, 
the government of the Commonwealth ‘may be a gov¬ 
ernment of laws and not of men.’ For, the very idea 
that one man may be compelled to hold his life, or the 
means of living, or any material right essential to the 
enjoyment of life, at the mere will of another, seems 
to be intolerable in any country where freedom pre- 
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vails as being the essence of slavery itself.” 

Yick Wo v. Hopkins, 118 U. S. 356, 374. 

“The statute which forbids such act does not be¬ 
come due process of law, because it is inconsistent with 
the provisions of the Constitution of the Union. The 
liberty mentioned in that Amendment means, not only 
the right of the citizen to be free from the mere phy¬ 
sical restraint of his person, as by incarceration, but 
the term is deemed to embrace the right of the citizen 
to be free in the enjoyment of all his faculties; to be 
free to use them in all lawful ways; to live and work 
where he will; to earn his livelihood by any lawful call¬ 
ing ; to pursue any livelihood or avocation, and for that 

purpose to enter into all contracts which may be prop¬ 
er, necessary, and essential to his carrying out to a 
successful conclusion the purposes above mentioned.” 

Allgeyer v. Louisiana, 165 U. S. 589. 

Powell v. Pennsylvania, 127 U. S. 678. 

Adams v. Tanner, 244 U. S. 595. 

Loan Asso. v. Topeka, 20 Wall. 664. 

To say by legislative decree, that one class of adult 
citizens are not competent to handle the income from 
their property, in excess of four thousand dollars per 
annum, while other citizens pay an annual income tax 
to the United States far in excess of four thousand 
dollars, violates the letter and the spirit of our Con¬ 
stitutions, both Federal and State. Loan Assoc, v. 
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Topeka, supra. 


THE ACT OF MARCH, 1921, TAKES PRIVATE 

PROPERTY FOR A PRIVATE USE. 

The last limitation upon power and authority con¬ 
tained in the 5th Amendment, “Nor shall private prop¬ 
erty be taken for public use, without just compensa¬ 
tion,“ is violated by the Act of March 3, 1921. The 
Act not only deprives the appellants of their property, 
but authorizes and directs the Secretary of the Interior 
to transfer the title to that property to others, and for 
a purpose not governmental. The Secretary of the 
Interior is instructed to purchase bonds, or to place 
the excess over four thousand dollars per annum at in¬ 
terest in banks. If bonds are purchased, the title of 
the property, money, passes to the person selling the 
bonds. If the money is placed in banks at interest, 
it is exchanged for promise of the bank. In either 
event the money goes to build up the private fortunes 
of others, and not for the purposes for which the Uni¬ 
ted States could condemn and take the property for its 
own use. That clause of the 5th Amendment has been 
invariably held to mean that the United States could 
not take property other than for a public use. 

Planter’s Bank v. Union Bank, 16 Wall. 

501. 

Thompson v. Riggs, 5 Wall. 663. 

New York County Bank v. Massey, 192 
U. S. 138. 
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‘‘But there is no rule or principle known to oui 
system under which private property can be taken 
from one person and transferred to another, for the 
private use and benefit of such other person, whether 
by general law or by special enactment.” 

Cooley's Constitutional Limitations, 
(Seventh ed.), 507. 

Story on Constitution, vol. 2, page 699. 

Wilkinson v. Leland, 2 Peters, 657. 

Loan Assoc, v. Topeka, 20 Wall. 662. 

Chicago B. & Q. Ry. Co. v. Chgo., 166 U. 

S. 235. 

Davidson v. New Orleans, 96 U. S. 97. 

Justice Day in Wilson v. New, 243 U. S. 

370. 

“Where is the security, where the inviolability of 
property, if the legislature, by a private act, affecting 
particular persons only, can take land from one citizen, 
who acquired it legally, and vest it in another? The 
rights of private property are regulated, protected, and 
governed by general, known, and established laws; 
and tribunals not made and created on an instant exi¬ 
gency, on an urgent emergecy, to serve a present turn, 
or the interest of a moment. Their operation and in¬ 
fluence are equal and universal; they press alike on all. 
Hence security and safety, tranquility and peace. 
One man is not afraid of another, and no man is afraid 
of the legislature.” 

Van Horne’s Lessee, v. Dorrance, 2 Dali. 

304. 

Monongahela Navigation Co. v. United 
States, 148 U. S. 327. 
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'The United States cannot, any more 
than a State, interfere with private rights, 

► except for legitimate governmental purposes. 

They are not included within the constitu¬ 
tional prohibition which prevents States from 
passing laws impairing the obligation of con¬ 
tracts, but, equally with the States, they are 
prohibited from depriving persons or corpora¬ 
tions of property without due process of law. 
They cannot legislate back to themselves, 
without making compensation, the lands they 
have given this Corporation to aid in the con¬ 
struction of its railroad. Neither can they by 
legislation compel the Corporation to dis¬ 
charge its obligations in respect to thesubsidy 
bonds otherwise than according to the terms 

► of the contract already made in that connec¬ 
tion. The United States are as much bound 
by their contracts as are individuals. If they 
repudiate their obligations, it is as much re¬ 
pudiation, with all the wrong and reproach that 
term implies, as it w r ould be if the repudiator 
had been a State or a municipality or a citizen. 
No change can be made in the title created by 

% the grant of the lands, or in the contract for 

( the subsidy bonds, without the consent of the 

corporation. All this is indisputable." 

Sinking Fund Cases, 99 U. S. 718, 719. 


In the case of Savings and Loan Association v. 
Topeka, there was involved the question of the right of 

the State of Kansas to permit her cities to assess and 

collect taxes for a use not public in its nature, and 

the Supreme Court of the United States held not. 




“It must be conceded that there are such 
rights in every free government beyond the 
control of the state. A government which 
recognized no such rights, which held the 





liberty and the property of its citizens sub¬ 
ject at all times to the absolute disposition 
and unlimited control of even the most demo¬ 
cratic depository of power, is after all but a 
depotism. It is true it is a depotism of the 
many, of the majority, if you choose to call 
it so, but it is none the less a despotism. It 
may well be doubted if a man is to hold all 
that he is accustomed to call his ow r n, all in 
which he has placed his happiness, under the 
unlimited dominion of others, whether it is 
not wiser than this power should be ex¬ 
ercised by one man than by many. 

/The theory of our governments, state and 
national, is opposed to the deposit of unlimited 
power anywhere. The executive, the legisla¬ 
tive and the judicial branches of these govern¬ 
ments are all of limited and defined powers. 

There are limitations on such power 
which grow out of the essential nature of all 
free governments. Implied reservations of 
individual rights, without which the social 
compact could not exist, and which are re¬ 
spected by all governments entitled to the 
name. No court, for instance, would hesitate 
to declare void a statute which enacted that 
A and B who were husband and wife to each 
other should be so no longer, but that A 
should thereafter be the husband of C, and R 
the wife of D. Or which should enact that 
the homestead now owmed by A should no 
longer be his but should henceforth be the 
Property of B. 

To lay, with one hand, the power of the 
government on the property of the citizen, 
j* n d with the other to bestow T it upon favored 
individuals to aid private enterprises and 
buiid up private fortunes, is none the less a 
robbery because it is done under the forms 
of law and is called taxation. This is not leg¬ 
islation. It is a decree under legislative 



forms.” 

S. & L. Asso. v. Topeka, 87 U. S. 662, 
664. 

Pollock v. Farmers Trust Co., 157 U. 
S. 599. 

Traction Co. v. St. Bernard Co., 196 U. 
S. 252. 


After an extended discussion of constitutional 
fundamentals, Judge Cooley, in his edition of Story on 
the Constitution, section 1936, thus sums up the law: 

“Such are the privileges and immunities 
of citizens of the States: to be protected in 
life and liberty, and in the acquisition and ‘en¬ 
joyment of property, under equal and im¬ 
partial laws which govern the whole commun¬ 
ity. This ‘puts the State upon its true foun¬ 
dation: a society for the establishment and 
administration of general justice,—justice to 
all, equal and fixed, recognizing individual 
rights and not impairing them.’ * * *. The 
people of the States, in framing their several 
constitutions, have undertaken to secure these 
fundamental rights against invasion; some¬ 
times by particular enumeration; more often 
by general words; always in some form of 
language supposed to be completely effectual ; 
and we may with the utmost propriety apply 
to their several guarantees as they now stand 
what has so justly been said of one of them: 
‘These are not vain words. Within the sphere 
of their influence no person can be created, no 
person can be born, with civil or political 
privileges not enjoyed equally by all his fel¬ 
low-citizens; nor can any institution be estab¬ 
lished recognizing distinction of birth. Here 
is the great charter of every human being 
drawing vital breath upon this soil, whatever 
may be his condition and whoever may be his 
parents. He may be poor, weak, humble, or 


black,—he may be of Caucasian, Jewish, In¬ 
dian, or Ethiopian race,—he may be of 
French, German, English, or Irish extraction; 
but before the CONSTITUTION all these dis¬ 
tinctions disappear. He is not poor, weak, 
humble, or black; nor is he Caucasian, Jew, 
Indian, or Ethiopian; nor is he French, Ger¬ 
man, English, or Irish: he is MAN, the equal 
of all his fellow-men. He is one of the children 
of the State, which, like an impartial parent, 
regards all its offspring with an equal care. 
* * *. The State, imitating the divine justice, 
is no respector of persons.” 

“We need scarcely repeat what this court 
has more than once said, that the power to 
regulate interstate commerce, great and para¬ 
mount as that power is, cannot be exerted in 
violation of any fundamental right secured 
by other provisions of the Constitution.” 

Adair v. United States, 208 U. S. 180. 


LIMITATIONS ON AUTHORITY. 

In discussing the rule to be used in construing 
those Amendments to the Constitution, which limit 
authority given, Justice Brewer, in Fairbanks v. United 
States, 181 U. S. 288, said: 


“We are not here confronted with a ques¬ 
tion of the extent of the powers of Congress, 
but one of the limitations imposed by the Con¬ 
stitution on its action, and it seems to us clear 
that the same rule and spirit of construction 
must also be recognized. If powders granted 
are to be taken as broadly granted, and as 
carrying with them authority to pass those 
acts w’hich may be reasonably necessary to 
carry them into full execution; in other 


words, if the Constitution in its grant of 
powers is to be so construed that Congress 
shall be able to carry into full effect the 
powers granted, it is equally imperative that 
where prohibition or limitation is placed upon 
the power of Congress that prohibition or 
limitation should be enforced in its spirit and 
to its entirety. It would be a strange rule of 
construction that language granting powers 
is to be liberally construed, and that language 
of restriction is to be narrowly and technically 
construed. * * *. The true spirit of constitu¬ 
tional interpretation in both directions is to 
give full, liberal construction to the lang¬ 
uage, aiming ever to show fidelity to the 
spirit and purpose.” 

See Boyd v. United States, 116 U. S. 635. 

There probably will be no doubt as to money be¬ 
ing property. See Kendall v. Ewert, U. S. Supreme, 
May 15, 1922, and United States v. Noble, 237 U. S. 74. 


CONCLUSION. 

We wish this brief to be accepted by the Court as 
a discussion of the Errors as a unit, as each error com¬ 
plained of goes to the same point, and to treat of them 
separately would only extend the space and be of no 
value to the Court. 


From tlve decisions and texts, we submit that the 
treasury funds, and th*e income from the oil and gas 
leases, after being credited to the individual appellant, 
have vested in him. That every vestage of title is in 
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the individual, with nothing whatsoever of title re¬ 
maining in the Osage Tribe or the United States. 
This being true, then the title Act of June 28, 1906, is 
binding, and the Act of March 3, 1921, deprives these 
appellants of their property and liberty, without due 
process of law, and, further, the Act takes the prop¬ 
erty of each of these appellants for a private and not 
a public use. 

Section 3 of the Act of March 3, 1921, provides for 
the classification of the Osage roll by the Secretary 
of the Interior, which roll has been classified, and the 
same shows on page 49 thereof, that Ne-kah-wah-she- 
tun-kah was born in January, 1840, in other words he 
is past 82 Years of age. Ko-she-wah-tsa, or He-lo-ki- 
he, page 55, to have been bom in 1837, and now* 85 
years of age. Several of these appellants, from this 
roll, are past seventy-five and seventy years of age. 
The children of these old people are on the Osage roll, 
and have aproximately the same wealth as the parent, 

or an estate of the value of $75,000 or $100,000 each. 
This Act of March 3, 1921, means that the old people 
will never receive to exceed $4,000 per annum from 
their funds in the treasury, and from the minerals. 
This is one case in which the Indians involved are not 
in any danger of starvation. McCurdy v. United 
States, 246 U. S. 269. We submit the court below com¬ 
mitted error, and that its decree should be reversed. 
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Because of lack of time, and the great distance 
between Oklahoma and Washington, the writer was not 
permitted to submit this to Mr. Peelhe and Mr. Ogilby, 
co-counsel, for their approval. They have submitted 
very valuable suggestions which have been adopted. 
Whatever of criticism there may be should be directed 
to the writer. 


Respectfully submitted, 

STANTON C. PEELLE, 

C. F. R. OGILBY, 

PRESTON A. SHINN, 
Attorneys for Appellants. 
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OF THE DISTRICT OF COLUMBIA 

October Term, 1922. 


NE-KAH-WAH-SHE-TUN-KAH, ET AL. 

vs. 

ALBERT B. FALL, SECRETARY OF THE IN¬ 
TERIOR, AND ANDREW W. MELLON, 
SECRETARY OF THE TREASURY. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


REPLY OF APPELLANTS. 


The Facts. 

We will confine this reply to the record insofar as 
it is possible to do so and answer the statements of 
appellees. We take it that we are not bound by the 
agreed statement of facts in the Mosier case , or by con¬ 
clusions reached therein by counsel, as we were not 
parties to that case. As to the investigation made in 
1920 by a “subcommittee of the House,” mentioned 
on page 2 of appellees’ brief, the hearing conclusively 
shows that no one was aware that “habits of incom¬ 
petents” were to be presented to the committee, except 
the Indian Agency officials, and in opening the hearing 
at Pawhuska, the chairman of the subcommittee said: 

“It is my understanding that the special 
matter to be treated in this investigation covers 
most naturally the question of the extension of 
the present Osage lease act. We are empowered 

9427—2 
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under this provision of the appropriation act to 
call witnesses, to subpoena books, and so forth.” 
Volume 3 of said Hearings , page 100. 

The Osages had no knowledge that anything was 
to come before the subcommittee except the question 
of extending the “mineral period,” and the record 
shows that most of the evidence that went into the 
record relative to “habits” was introduced by agency 
officials in the form of prepared statements, extended 
into the record without reading, and no one had knowl¬ 
edge of their contents except the parties presenting 
same. I he record was printed many months afterwards. 

There is more of section 4 of the Act of March 3, 
1921, than is set forth by appellees, and the following 
should be added thereto: 

“and to invest the remainder . . . either 

in l nited States bonds or in Oklahoma state, 
county, or school bonds, or place the same on 
time deposits at interest in banks in the State 
of Oklahoma for the benefit of each individual 
member. . . 

Section 4 of the act not only deprives the appellant 
of his property, but it instructs the Secretary of the 
Interior to take it, transfer the title thereto to some 
bank or owner of bonds. Title to the appellant’s money 
passes to another, and the appellant receives, or the 
Secretary for him, the promise to pay of another. Banks 
do fail, and bonds do become worthless. The appellants 
could not sue the I nited States for their value, and 
if section 4 is a valid law, the Secretaries could plead 
the statute as their authority to take the property of 
appellants. 

Tribal Relations. 

I he tribal relations of the Osages continue only in 
a very limited way, if at all. It is true that the Osages 
have a 1 ribal C ouncil, but that is for but the one pur- 




pose of transferring leasehold property; to wit, oil and 
mineral leases. (Act of June 28, 1906.) They are a 
Board of Directors, representing 2,229 original share¬ 
holders and their heirs. The Council have no other duty 
or authority, either in fact or in law. The tribe has no 
“form of government” in any respect whatsoever. 
They make no single law, and enforce none. They have 
no laws to enforce, and no one to enforce a law, if 
they had them. A Board of Trustees for 2,229 original 
holders of “mineral interests,” and their heirs. The 
Osages received patents in fee simple for their individual 
allotments, and by the amended section 6 of the Act of 
February 8, 1887, approved May 8, 1906 (34 Stat., 182), 
and, also, by section 2 of the Enabling Act for the ad¬ 
mission of Oklahoma, the Osages were made qualified 
electors to vote for members of a convention to draft a* 
constitution for the proposed state, and were made 
eligible to participate as members in that convention 
(Boyd vs. Thayer, 143 U. S., 135). Thus they became 
citizens of the United States, and of the State of Okla¬ 
homa. (14th Amendment). The United States treated 
the Osages as citizens under section 2 of the “Draft 
Act, and many of them went to France. They were 
then given a Masters’ Degree in section 3 of the Act of 
March 3, 1921. Being citizens of the State of Oklahoma, 
they follow, in fact and in law, the mandates of the 
state as to marriage and divorce. Wah-tsa-e-o-she vs. 
Nicholas Webster, 172 Pacific Rep. 78. 

Under tribal relations the interest of a member is a 
life interest. Upon his death his heirs take nothing 
of the tribal property. The tribe is the sole owner. 
Gritts vs. Fisher, 221+ U. S., 642; Cherokee Nation vs. 
Hitchcock, 187 U. S., 294 • Nothing of the Osage prop¬ 
erty reverts to the tribe upon the death of a “share¬ 
holder,” but the same passes to his heirs. No tribal 
relations here, but instead a Federal Corporation, with 
the Secretary of the Interior as the supervising head. 




ARGUMENT. 


We grant that Congress has authority to regulate 
commerce with the Indian tribes, and that that authority 
has grown in the language of the courts into the rela¬ 
tionship of guardian and ward. But under the decisions 
of the Supreme C ourt of the U nited States in these 
matters, there are varying degrees of guardianship. “His 
right of private property is not subject to impairment 
by legislative action, even while he is, as a member 
of a tribe, subject to the guardianship of the United 
States as to his political and personal status. Choate vs. 
Trapp , 224 U. S ., 677. Also Ward vs. Love County , 
253 U. S20 , Jones vs. Meehan , 175 U. S. } 1. In the 
Choate-Trapp case the court called attention to the 
fact that the Indians in the Jones-Meehan case were 
“much more subject to legislative power than” the 
Indians involved in the Choate case , and yet the court 
held an act of Congress invalid in the Jones-Meehan case. 

When the Osages became citizens of the United States, 
and of the state in which they reside, they evidently 
received some rights, other than those possessed by 
reason of their having lived in tribal relations, and, 
likewise, they must have assumed some duties and 
obligations not theretofore had. And this at the expense 
of their former status of tribal relationship. 1 he Gov¬ 
ernment would not care to admit that the Indians 
had not made some advancement under its one hundred 
and thirty years of tutelage. Becoming a citizen of the 
United States does not take from the Indian his right 
to share in tribal or other property. But the Indian 
citizen of the United States no longer owes allegiance 
to any tribe, chief or potentate, other than that due 
because of his being a citizen of the United States, 
and of the state in which he resides. 

The Civil Rights Act of March 1, 1875, or, rather 



sections one and two thereof, were declared uncon¬ 
stitutional, but no court, or member of Congress, 
would deny the soundness of the declaration made in 
the preamble to that act: 

“ Whereas, it is essential to just government 
we recognize the equality of all men before law, 
and hold that it is the duty of government in its 
dealings with the people to mete put equal and 
exact justice to all , of whatever nativity , race , color, 
or persuasion, religious or political; and it being 
the appropriate object of legislation to enact 
great fundamental principles into law: There¬ 
fore,” (Italics by counsel.) 

These appellants are under guardianship and tutelage, 
but only insofar as they have not been released and 
freed therefrom by legislation prior to March 3, 1921, 
and as limited by the inhibitions in the 5th Amendment. 

Acts of 1906 and 1921. 

There is a very great difference between the status 
of the Osage property as it was in 1906, at the time of 
allotment, and the status and rights as they were when 
the Act of March 3, 1921, became effective. When 
the Act of June 1906 was enacted, the Osage property 
was purely tribal, and before the Act was carried into 
execution, the Congress could have repealed the same, 
as no rights had vested. Congress could individualize 
either in 1906, or at any other time. It was a political 
question strictly within the jurisdiction of the Congress. 
But the Congress did act and in doing so they fixed 
and vested rights that they can not now reclaim from the 
individual. The Congress had a right to deal with the 
“situation such as then existed,” pretty much as they 
pleased, and could have dealt with the situation as it 
existed in March, 1921, in very much the same manner, 
except, that fundamentals of our Government say “No.” 



The Congress have enacted many laws for the people 
of the United States which “cultivated frugality” of 
income at the time, and the income afterwards “reached 
proportions tempting extravagance and waste,” but 
Congress had no authority in 1921, nor at this time, 
to deprive those people of their accumulated millions, 
without due process of law. The story of their extrava¬ 
gance may be notorious to the courts, congressional 
committees, and to the public, and yet it takes due 
process of law to get at these millions of dollars; nor 
are Congress or the courts justified in depriving any of 
these persons of their property, except in the orderly 
manner of due process. 

I nder the Act of June, 1900, all the allotments of 
land were restricted, but only as to minors were the 
income from treasury funds and minerals restricted. 
The Act provided that adults could apply to the Sec¬ 
retary of the Interior for a certificate of competency, 
which certificate would authorize the allottee to sell 
his lands, except his homestead. Section 9 of the Act 
of April 18, 1912 (37 Stat., 80), defined the word “com¬ 
petent” as follows: 

“The word ‘competent’ as used in this act, 
shall mean a person to whom a certificate has 
been issued authorizing alienation of all the 
lands comprising his allotment, except his home¬ 
stead.” 

The Act of April 18, 1912, was “supplementary to and 
amendatory of” the Act of June 28, 1900. Section 3 
of the 1912 Act providing for the appointment of guar¬ 
dians, or rather, releasing the property to the jurisdiction 
of the courts in probate matters, reads: 

“That the property of deceased and of orphan 
minor, insane , or other incompetent allottees of 
the Osage Tribe, such incompetency being de¬ 
termined by the laws oj the state of Oklahoma, 



which are hereby extended for such purposes 
to the allottees of said tribe, shall, in probate 
matters, be subject to the jurisdiction of the 
county courts of the state of Oklahoma, . . 

(Italics by counsel.) 

So evidently, before a guardian can be appointed for 
one of these appellants, the county court must de¬ 
termine that he comes within the statute of Oklahoma 
for the appointment of guardians, and the fact that he 
has, or has not, a certificate of competency from the 
Secretary means nothing to the court. Many appli¬ 
cations have been made for the appointment of guardians 
over adult Osages, without certificates of competency, 
and the application refused by the court, because he 
found the Osage to be competent within the meaning 
of the state statute. Applications have been filed for 
the appointment of guardians for adult Osages not having 
certificates, and the local agency officials, acting under 
the appellee, Secretary of the Interior, have resisted 
same, because the Indian was competent within the 
meaning of the state statute. Competent within the 
meaning of the state law, and yet under the Act of March 
3, 1921, he can not receive his income from his individual 
property. 

Appellees’ brief suggests that the appellants may re¬ 
ceive the money due them by having a guardian ap¬ 
pointed. In other words, the appellants are not being 
deprived of their money and property, because, per¬ 
chance, they may have a guardian appointed, who will 
receive their money and spend the same, or a part 
thereof, for the appellant. They say in substance, 
“We will give you your property by way of the guardian¬ 
ship route, but in exchange therefor you must forfeit 
your liberty and self-respect.” Fortunately, we believe 
that the 5th Amendment forbids this character of ex¬ 
chance. The appellant, when placed under guardian- 
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ship, loses his individual right to the pursuit of happi¬ 
ness; himself, branded as inferior to and by his friends 
and neighbors; his right to freedom, the freedom of 
other adult members of society, taken from him; and 
his right to contract and be contracted with, as other 
adult members of society contract, under the general 
law of the land, taken from him; and for what? Money! 
Rather a stultifying and unheard of request to demand 
of a proud and self-respecting citizen of the United 
States. The suggestion has one merit over the Act of 
March 3, 1921,—the appellants would receive “ notice" 
and an “opportunity to be heard' 1 before a guardian 
was appointed. 

In the recent Minimum Wage Law case, decided by 
this court, 50 Law Reporter, 722 , this court said: 

“The liberty protected by the Fifth and Four¬ 
teenth Amendments to the Constitution includes 
the right to contract with relation to one’s busi¬ 
ness. ‘It is undoubtedly true, as more than once 
declared by this court, that the general right to 
contract in relation to one’s business is part of 
the liberty of the individual protected by the 
Fourteenth Amendment.’ Muller vs. Oregon, 208 
U. S., 412, 421. In Coppage vs. Kansas, 236 
U. S., 1, 14, the court, affirming the doctrine 
announced in the Muller case, said: ‘ The principle 
is fundamental and vital. Included in the right 
of personal liberty and the right of private 
property—partaking of the nature of each—is 
the right to make contracts for the acquisition 
of property. . . . The police power can not be 
employed to level inequalities of fortune. Private 
property can not by mere legislative or judicial 
fiat be taken from one person and delivered to 
another, which is the logical result of price¬ 
fixing. . . . 

“The difficulty arises, we think, from the failure 
to distinguish between legislative discretion and 
legislative power. A mere declaration of neces¬ 
sity assumes the existence of power to act, and 




where there is power, legislative discretion, in 
its exercise, will be accorded favorable pre¬ 
sumption) but if there is a total lack of power, 
no jurisdiction is reposed in the legislature to 
determine for itself the possession of the power, 
and a declaration to that effect is without per¬ 
suasive force. As the court said, in Truax vs. 
Raich, supra: ‘We have frequently said that 
the legislature may recognize degrees of evil 
and adapt its legislation accordingly, but under¬ 
lying the classification is the authority to deal 
with that at which the legislation is aimed.’ . 

“Nor is the extent of such modification a 
matter of judicial discretion. To hold that the 
courts may declare a law, violating the same 
principle, constitutional under one state of fact, 
and unconstitutional under another, is the exer¬ 
cise of arbitrary power—a power said to exist 
nowhere in our system of government. And no¬ 
where could it be lodged with more dangerous 
results than in the courts. 

“ r lhe highest freedom consists in obedience to 
law, and a strict adherence to the limitations 
of the Constitution. In no way can the freedom 
of the citizen be more effectually curtailed and 
ultimately destroyed than by a deprivation of 
those inherent rights safeguarded by our funda¬ 
mental law. The security of society depends upon 
the extent of the protection afforded the individual 
citizen under the Constitution against the de¬ 
mands and incursions of the government. The 
only tyranny the citizenship of this republic 
need fear is from the government itself. The 
character and value of government is measured 
by the security which surrounds the individual 
in the use and enjoyment of his property. These 
rights will only remain secure so long as the 
Bill of Rights—the first ten amendments of the 
Constitution—are construed liberally in favor 
of the individual and strictly against the gov¬ 
ernment. They were early adopted because of a 
widespread apprehension that the time might 
come when the government would assume to 



trespass upon those inalienable, individual rights 
announced in the Declaration of Independence 
and afterwards incorporated in the Bill of Rights. 
Courts, therefore, should be slow to lend aid to 
the government in this modern tendency to invade 
individual property rights. . . .” 

Parens Patriae. 

Appellees say that Congress has acted as parens 
patriae in the passage of the section in question. This 
doctrine comes to this country from England, where 
the king, acting through his court of chancery, had to 
do with the proper distribution of charitable donations. 
The procedure required “notice” and an opportunity 
to be heard, due process, the very thing we are com¬ 
plaining that the Act of March 3, 1921, failed to provide 
for. 3 Blackstonc 427. The cases cited by appellee were 
cases where court procedure had been provided by the 
legislative act. In Mormon ('hurch vs. United States , 
cited by appellees, the charitable donations to the 
Mormon Church, upon the failure of the corporate 
trustee were administered by a court of equity. The 
people said to the United States in the 5th Amendment: 
“In acting as parens patriae you must not deprive any 
person of life, liberty, or property, without due process 
of law.” In the words of Justice Brewer: “This amend¬ 
ment, which was seemingly adopted with prescience of 
just such contention as the present, diclosed the wide¬ 
spread fear that the national government might, . . . 

attempt to exercise powers which had not been granted.” 
Kansas vs. Colorado , 206 U. S., 90. The United States 
was contending for this same doctrine in the Kansas- 
Colorado case , but under the caption of “the doctrine 
of soverign and inherent power.” The court denied 
the contention. The doctrine of parens patriae demands 
due process of law, and is not satisfied with legislative 
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decrees when property and liberty are involved. Mini- 
mum Wage Law, supra. 

When a committee or a conservator is appointed 
to take care of the estate of a spendthrift, notice and 
hearing are provided for, and one of the things the 
court passes upon is the question of whether or not 
the respondent is a spendthrift. Section 4, without 
notice and an opportunity to be heard, enters a decree. 

Cherokee Nation v. Hitchcock. 

Cherokee Nation vs. Hitchcock , and the Lone Wolf 
and Naganab cases, cited by appellees, are not in 
point in this case. In the Cherokee Nation case, the 
Indians were not allottees, and never were allottees 
under the act in question. The property involved in 
that case was purely tribal. The act construed in the 
Cherokee case provided: 

“That it shall be unlawful for any person, after 
the passage of this act, except as hereinafter 
provided, to claim, demand, or receive, for his 
own use or for the use of anyone else, any royalty 
on oil, coal, asphalt, or other mineral, or on any 
timber or lumber, or any other kind of property 
whatsoever, or any rents on any lands or property 
belonging to any one of said tribes or nations 
in said territory, or for anyone to pay to any 
individual any such royalty or rents or any 
consideration therefor whatsoever; and all royal¬ 
ties and rents hereafter payable to the tribe shall 
be paid, under such rules and regulations as may 
be prescribed by the Secretary of the Interior, 
into the Treasury of the United States to the 
credit of the tribe to which they belong .” (Italics 
by counsel.) See pages 304, 305 of opinion. 

Justice White, who wrote the opinion, cited approv¬ 
ingly from Stephens vs. Cherokee Nation, the following 
language: 

‘‘The land and moneys of these tribes are 
public lands and public moneys, and are not 
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held in individual ownership, and the assertion 
by any particular applicant that his right therein 
is so vested as to preclude inquiry into his status 
involves a contradiction in terms.” (Italics by 
counsel.) 

Justice White then said: 

“There is no question involved in this case 
as to the taking oj property ; the authority which 
it is proposed to exercise by virtue of the act 
of 1898, has relation merely to the control and 
development of the tribal property, which still 
remains subject to the administrative control 
of the government, even though the members 
of the tribe have been invested with the status 
of citizenship under recent legislation.” (Italics 
by counsel.) 

In Gritts vs. Fisher, supra, a much later case than 
Cherokee Nation vs. Hitchcock , it was pointed out by 
the court that the individual Cherokee had no vested 
right, but that upon his death his right passed back 
to the tribe, and not to the heirs of the deceased. In 
Choate vs. Trapp , 22*l U. S., 670 , the court reviewed 
the decisions touching tribal status, and the authority 
of Congress therein, and cited Lone Wolf vs. Hitchcock 
as supporting same. The court then took up the question 
of the power and authority of Congress, in view of 
the oth Amendment, after the property lost its tribal 
status, and became individual vested property, and 
said: “His private rights are secured and enforced to 
the same extent and in the same way as other residents 
or citizens of the United States,”—citing Cherokee •> 

Nation vs. Hitchcock , 187 U. S. f 307, as authority for 
that statement. 

The Lone Wolf case cited by appellees was decided 
by the Supreme Court on January 5, 1903, less than 
forty days after the opinion in Cherokee Nation vs. 

Hitchcock. Justice White wrote the opinion in each 
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case. The case had to do with the authority of Congress 
o open up for settlement by white people of 2,000 000 
acres of land, same being unallotted, and owned by’the 
Kiowa, Comanche, and Apache Tribes of Indians. 

o question of individual vested property involved 
in the case, whatsoever. The court called attention 
in each case to the fact that the property involved 
was not individual property, but tribal. And the same 
ng applies to the Naganab case, cited by appellees, 
where individual property was not involved, but tribal 


Appellants. 

The property status of these appellants is entirely 
erent from that of the Indians in the Cherokee 
Nation, Lone Wolf, and Naganab cases. The Act of 

? 906 ’ « ave these appellants title in fee to lands 
allotted them, provided that the tribal funds should be 
segregated on the books in the Treasury Department 

thJ h 9 o U r Cd ^ eS ’ anU P,aCed to the credit of each of 

the 2,229 individual “shareholders,” or “his heirs” 
the income therefrom to be paid to the individual 
quarterly (Section 4 of Act) ; that the minerals should 
be leasee! by the tribal council, or board of trustees, 
and the income from the leases “placed in the Treasury 
of the Ln,ted States to the credit of the members of 
the Osage Tribe of Indians as other moneys of said 
ribe are to be deposited under the provisions of this act 
and the same shall be distributed to the individual 
members • . . in the same manner and at the same 

lime that payments are made of interest on other 
moneys, to wit, quarterly, and to the member, or his 
heirs (Section 4 of act.) Should the appellant die, 
then to whom does title pass? Not to the Osage Tribe 
but, the lands,.moneys, and mineral interests, herein 
provided for, of any deceased member of the Osage 
Tribe shall descend to his or her legal heirs,” according 
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to the laws of Oklahoma. (Section 6 of act). Not the 
lands, moneys, and royalties or income, but the mineral 
interest of the member shall descend to his heirs. The 
appellant has a vested interest both in the income 
from the mineral lands, and in the minerals themselves, 4 

so long as they are held by the tribe. While the tribe 
holds the mineral lands, the Congress fixed a certain 
definite number of original “shareholders” and their 
heirs, who are entitled to participate in the corporation. 

Appellees suggest that Congress has the power to 
withhold the leasing of the mineral lands for a period 
short or long. Grant this to be true, but when the lands 
are leased the income passes to the individual member 
or his heirs ; that right of property was vested by the 
Act of 1906. ( ongress might terminate the mineral 
period tomorrow, but so long as the minerals are held 
by the tribe, there is a fixed, individual, vested interest 
that the appellants can not be deprived of. It was fixed 
in him and his heirs by the Act of June, 1906. These 
appellants have income placed to their credit in the 
Treasury of the United States under the Act of 1906, 
and the Act of March 3, 1921, deprives them of this 
income and property without clue process of law; that 
act then takes this property and invests same in securi¬ 
ties, the future value of which securities no one can 
judge. I en years ago the bonds of many governments 
were gilt edge, and today those same bonds are of but 
little value. Who would attempt to say at this time, 
under present conditions, what value the bonds of the 
I nitecl States, and other municipalities therein, might 
have in ten or fifteen years from now. Who will say, 

today, that any certain bank will not fail wdthin the 
next month? 

The case of l nited States vs. Osage County (251 
U. S ., 128), mentioned in brief of appellees, involved 
no question whatsoever, except the right of the United 
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States to bring suit in its name to restrain the collection 
of taxes upon Osage lands, it being alleged in the com* 
plaint that no proper assessment and valuation of the 
lands had been made by the county. The county con¬ 
tending, under authority of United States vs. Waller 
(24-3 U. S., 452), that as the lands had been released 
to the state for purposes of taxation, the Congress 
had to that extent emancipated the Osages. No inti¬ 
mation was made in the opinion of the court that Con¬ 
gress had authority to deprive the individual Osage 
of his property without due process of law. 

Mention is made of the rule announced by the Supreme 
Court in McCurdy vs. United States (246 U. S., 263); 
Brader vs. James (246 U. S., 88), and Tiger vs. Western 
In vestment ( o. (221 U. S., 286). The cases in no way 
whatsoever involve the question involved in the case 
now before the court. The Tiger case is the parent 
case, and the authority used for the decision in the 
Brader-James Case. In each of these two cases the 
plaintiff was the Indian asserting the validity of the 
Congressional Act, Each case involved land deeded 
to and in the possession of the Indian. The Act of Con¬ 
gress in question made no attempt to deprive the Indian 
of his land, nor the use and profits therefrom, but re¬ 
stricted alienation thereof, except with the consent of 
the Secretary of the Interior. In the Tiger case, the 
court said: 

“It is to be noted in approaching this dis¬ 
cussion that this objection is not made by the 
Indian himself; he is here seeking to avoid his 
conveyance. . . . The unconstitutionally of 

the act is asserted by the purchasers from the 
Indian, who are the defendants in error here.” 

In the case of John Hill, Jr. vs. Henry C. Wallace 
(Future Trading Act), opinion May 15, 1922, not yet 
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officially reported, Mr. Justice Brandeis. in his con¬ 
curring opinion, said: 

“Nothing is better settled than that an in¬ 
dividual may acquiesce in or waive an admitted 
infringement of a constitutional right.” 

The case of Choate vs. Trapp, 22 4 V. S., 665, was a 
tax case, in which Trapp relied on the doctrine announced 
by the court in the Tiger ease. The court after review¬ 
ing the decisions as to tribal property, and the authority 
of Congress as to Indians, said: 

“The question in this case, therefore, is not 
whether the plaintiffs were parties to the Atoka 
agreement, but whether they had not acquired 
rights under the Curtis act which are now pro¬ 
tected by the Constitution of the United States. 
• • • 

“Nothing that was said in Tiger vs. Western 
Invest. Co., 221 U. S., 286, is opposed to the 
same conclusion here. For that case did not 
involve property rights, but related solely to the 
power of Congress to extend the period of the 
Indian’s disability. The statute did not attempt 
to take his land or any right, member, or appur¬ 
tenance thereunto belonging. It left that as it was. 

. . . But there was no intimation that the 

power of wardship conferred authority on Con¬ 
gress to lessen any of the rights of property 
which had been vested in the individual Indian 
by prior laws or contracts. Such rights are protected 
from repeal by the provisions of the Fifth Amend - 
ment.” (Italics by counsel.) 

In Ward vs. Love County (253 U. S., 20), the question 
of a vested property right in an individual Indian was 
before the court, and the court held that the same 
was protected by the terms of the 5th Amendment, 
and, in speaking of the Choate-Trapp case, said: 






Th e cases were then brought here, and this 
court held that the exemption was a vested prop¬ 
erty right which Congress could not repeal con- 
sistently with the 5th Amendment .” 

It must be evident that the case of Williams vs. 
Johnson (239 U. S., 413), mentioned by appellees is 
not an authority in this case. The act of Congress 
allowed the Secretary of the Interior to issue a certi¬ 
ficate which released the restriction against alienation. 
1 hat certificate was issued to Selin Taylor, the allottee 
oi the land in question in that suit, after which Taylor 
was empowered to sell the land if he so desired, and he 
did convey the land. Nothing in the act of Congress, 
or the issuing of the certificate, that deprived Selin 
laylor of his property. He could sell or not, just as 
he desired, and could have kept the land until death, 
and it would have passed to his heirs, or under a devise’ 
There are people who delight in litigation, and it is 
evident that the plaintiffs in error in that case were of 
that class, as it is obvious that Congress deprived 
Taylor of nothing whatsoever. 

In LaMotle vs. United States {2.54 U. S., 570), cited 
by the appellees, the court treated the property of the 
Osages as individual vested property, and subject to 
disposition by will of testator. 

In the instant case before the court, the Congress 
has decreed that the appellants shall be deprived of 
their individual property, the right and title to which 
squares with every requirement made by the text- 
writers and the courts as to a vested right. This without 
giving any notice or opportunity to be heard to the 
appellants, who are adult citizens of the United States, 
and presumed to be competent. The money involved 
not being a pension or annuity from the United States, 
but the return and income from contracts and leases, 




made for and upon behalf of these appellants. Instead 
of receiving the money and income, as provided in the 
contracts and the Act of June 28, 1906, which vested 
them with title and fixed the quarterly time for the 
payment of the income, the Act of March 3, 1921, 
deprives them of this vested right and income, and com¬ 
mands the Secretary of the Interior to exchange same 
for the promise to pay of some corporation. We respect¬ 
fully submit that the decree should be reversed. 

STANTON C. PEELLE, 

C. F. R. OGILBY, 

PRESTON A. SHINN, 

Attorneys for Appellants. 
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Columbia. 
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Albert B. Fall, Secretary of the 

Interior, and 

Andrew W. Mellon, Secretary of 

the Treasury. 

APPEAL FROM TIIE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 

BRIEF FOR APPELLEES. 

This is a suit to enjoin appellees from carrying out 
certain provisions contained in section 4 of an act 
of Congress approved March 3, 1921, on the ground 
that they constitute an unconstitutional invasion of 
the rights of the appellants, who are full-blood incom¬ 
petent meml>ers of the Osage Trite of Indians. The 
appellees filed motions to dismiss the bill on the 
ground that the subject matter of the suit is political 
in its nature and that the court is without jurisdiction 
to interfere with the control of these Indians, whose 
tribal relations are not yet dissolved and who are 
yet in a state of tutelage, and on the further ground 
that the bill failed to show any facts sufficient to 
entitle the appellants to the relief sought or to any 
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relief in equity. The trial court sustained the 
motions and dismissed the bill. From the decree 
this appeal is taken. 

THE FACTS. 

The part of the act of March 3, 1921, involved in 
this litigation is the portion of section 4 which 
recites: 

That from and after the passage of this 
act the Secretary of the Interior shall cause 
to be paid at the end of each fiscal quarter 
* * * and so long as the income is suf¬ 
ficient to pay to the adult members of said 
tribe not having a certificate of competency 
$1,000 quarterly except where incompetent 
adult members have legal guardians, in which 
case the income of such incompetents shall 
be paid to their legal guardians * * *. 

Prior to this act the entire income was paid 
quarterly to these people the same as to competent 
adults. The income had been as high as $10,000 a 
year—$2,500 quarterly (1920). The Indian allot¬ 
tee’s incompetencv was not a bar to the payment 
under the act of June 28, 1906. Indeed, no provision 
was made for the appointment of a guardian until 
the passage of the act ot April 18, 1912. But the 
incompetencv and spendthrift habits of incompe¬ 
tents were known to Congress. There was an inves¬ 
tigation made by a subcommittee of the House of 
Representatives in 1920. The court is familiar with 
these Osage matters through the Mosier case (50 
App. D. C. 219), and the more recent case of Fall 
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v. United States ex rel. Lynn , decided by this court 
on November 6, 1922, involving the construction 
of this section 4 of the act of 1921. 

The individual Osage’s income, as the il losier case 
advised this court, was $256 in 1906; $388 in 1907; 
$272 in 1908; and so on. By 1914 it had increased 
to $990, but dropped back to $627 in 1916. Since the 
last date, however, the income has jumped: From 
royalties alone the income was $1,270.16 in 1917; 
$2,045 in 1918; and $2,105 in 1919. These figures 
are taken from matters of record in this court. In 
addition there was bonus money which, divided per 
capita, brought the annual individual income up to 
about $8,000. In 1920, the total income (interest, 
bonus, and royalty) was substantially $10,000; in 
1921, $9,000; and this year about $12,000. From 
bonus alone royalties excluded—we have secured 
up to June 28, 1922, $62,491,324.36. 

The figures first given suggest why the act of 1906 
did not restrict payments to incompetent adults. 

1 he figures last mentioned suggest why Congress in 
1921 curtailed the amount annually to be paid into 
the hands of incompetents. 

The question in this case is the power of Congress 
under the Constitution to restrict the amount of 
these payments. No question is raised about the 
actions of the Secretary of the Interior and the 
Secretary of the Treasury under the act. It is con¬ 
ceded that in the matters sought to be controlled, 
they are but carrying out the provisions of the act 
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of 1921; only, it is contended, that act, the part 
quoted from section 4, at least, is unconstitutional. 

The tribal relations of the Osages continue. The 
act of 1906 provided for the making of a roll (whereby 
it was disclosed that 2,229 Indians—men, women, 
and children—were members of the tribe). The act 
provided for a division of lands and for the individual¬ 
izing of the trust funds—each 1/2229th part being 
segregated and credited to the individual’s account. 
But the tribe remains with a form of Government, 
and all mineral deposits were reserved to the tribe in 
common for a period of years. The interest payment 
on account of trust funds is small, $190 per capita per 
annum. So the greater part by far of an Osage’s 
income comes from receipts accruing on account of 
oil and gas deposits. (Of course, this statement 
concerns merely the income payable through Inte¬ 
rior Department agencies; an individual Osage may 
have an income from business sources or from his 
allotment or other property with which we have 
nothing to do.) The oil and gas tribal income is 
handled by the Interior Department. The right to 
lease a specific tract is awarded, through the Superin¬ 
tendent of the Osage Agency, to the highest bidder— 
that is, to the party offering the highest “bonus.” 
The resultant lease is approved by the Secretary of 
the Interior. The business between lessees and lessor 
is transacted entirely with the Superintendent. The 
receipts being paid into the Treasury are there dis¬ 
posed of according to the statute. A competent In- 


dian, that is, one possessing a certificate of compe¬ 
tency, which it is within the discretion of the Secretary, 
on proper showing, to issue, is paid the entire amount 
of the income. Under the act of 1921, in the case 
of a shareholder being a minor, $500 a quarter is dis- 
bursable to the parent, natural or legal guardian. 
The surplus income is to be invested as directed in 
the act. If an incompetent Indian has a legal guard¬ 
ian, the entire income is paid. If he has no legal 
guardian, $1,000 quarterly is paid to him and the 
balance is invested for him. 

ARGUMENT. 

I he United States is the guardian of Indians 
under tutelage. Congress speaks for the guardian 
and tells what is to be done for the wards. The 
Secretary of the Interior is the active agent in the 
exercise and execution of these guardian duties. 

Section 4 of the act of March 3, 1921, is a consti¬ 
tutional exercise of this guardian power, just as 
was the act of 1906. The latter act dealt with a 
situation such as then existed. The preceding state¬ 
ment of facts shows that in 1921 a very different 
situation existed. From an income that cultivated 
lrugality, each Osage’s individual income had reached 
proportions tempting extravagance and waste. The 
story of their extravagance has already been related 
to this court in the Mosier case. 

Under the act of 1921, an incompetent may have a 
legal guardian appointed who will draw the share¬ 
holder’s entire income and, if the local court permits, 



spend all of it. Section 4 does not utterly take away 
the income. It, with the act of 1912, permits an in¬ 
competent through a personal guardian to receive 
as heretofore the entire disbursable income. What 
•it does do—and that is why it is attacked in this 
suit—is to regulate the amount to be turned over 
quarterly to an Indian admittedly incompetent ; that 
is, without a certificate of competency. In other 
words, the provision does not deprive the incompetent 
member of a single cent of his property, whether the 
same vested in him under the act of 1906 or not, but 
does restrain him in the personal use of the entire 
income simply and solely because he is incompetent. 

There is no more a deprivation of property right 
than there is in the case of a minor who may not have 
the control of his own property. There is no more 
the taking away of what is a vested right than there 
is when a committee or a conservator is appointed to 
take care of a spendthrift’s estate. The Congress, 
it may be said, has acted as parens patriae. Hoyt 
v. Sprague (103 U. S. 613), Mormon Church v. United 
States (136 U. S. 1, 57), Contain v. Ravenal (58 U. S. 
369, 384), Wheeler v. Smith (50 U. S. 55, 77). 

The money affected by the act of 1921 comes 
directly from common property of the tribe—from 
the mineral content of land to which the tribe de¬ 
rived its title from an act of Congress, the act of June 
5, 1872 (17 Stat. 228). Brewer-Elliott Oil & Gas Co. 
v. United States , decided by the Supreme Court 
November 13, 1922, No. 52, October term, 1922. 
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may receive the income under the same conditions 
that a white citizen may exercise dominion over his 
property, the statement on page 26 of appellant’s 
brief to the contrary notwithstanding. 

As the appellants in this case are wards of the 
nation, the power and duty of controlling their prop¬ 
erty rests with the political branch of the Govern¬ 
ment. If the act of 1921 l>e unwise, the remedy is 
political and not judicial; redress must l>e sought in 
Congress and not in the courts. 

The Cherokees held their estate in fee; yet Con¬ 
gress saw fit to authorize the Secretary of the Inte¬ 
rior to lease the mineral deposits therein. The 
Cherokees sought to restrain the Secretary in exe¬ 
cuting what they deemed was an unconstitutional 
law. The court refused to interfere, ruling that the 
administration of the property was a matter of 
political power not within the sphere of the courts 
to control. Cherokee A ration v. Hitchcock (187 U. S. 
294). See also Lone Wolf v. Hitchcock (187 U. S. 
553). In Xaganab v. Hitchcock (25 App. D. C. 
200), the constitutionality of an act of Congress was 
attacked. By a previous act certain property ot 
the Chippewa Indians was to be handled in a cer¬ 
tain way, yielding a fund on which interest was to 
be paid and which, after a period of years, was to 
be divided among the Indians. The later act under¬ 
took to set aside as a perpetual forest reserve part 
of the pine lands yielding this fund; thus operating 
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to deprive the Indians of their rights under the 
other act by diminishing the fund. This court said: 

It having been repeatedly held that the In¬ 
dians are wards of the nation, the authority to 
deal with property set aside for them by 
agreement with them, or otherwise, is vested 
in ( ongress; and this authority, having been 
so frequently recognized by the Supreme 
C ourt, is no longer open for discussion. 

In whatever way the lands in question may 
be dealt with by Congress, so long, certainly, 
as the proceeds derived from them are set 
aside for the Indian beneficiaries, it is not 
open for the courts to interfere with con¬ 
gressional action, even though it may be 
thought that some other disposition of the 
lands would be more beneficial. We fail to 
see how any property is taken from the In¬ 
dians by the act of June 27, 1902. The act 
only deals with the method of treating the 
lands, which, together with all avails there¬ 
from, remain the property of the Indians. 
Even though it be held that the withholding 
of a portion of the lands from sale be con¬ 
sidered a taking from the Indians of property 
set aside for their benefit by the act of 1889, 
Congress has often exercised such authority, 
and the courts have recognized the right of 
the government so to do. Missouri , K. & T. 
R. Co. v. Roberts (152 U. S. 114, 38 L. ed. 377, 
14 Sup. Ct. Rep. 496), Spalding v. Chandler 
(160 U. S. 394, 40 L. ed. 469, 16 Sup. Ct. 
Rep. 360), The Cherokee Tobacco (207 Half 
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Pound Papers Smoking Tobacco v. United 
States) (11 Wall. 616, 20 L. ed. 227). 

The existence of power in Congress to deal 
with tribal property having been so frequently 
recognized by the courts, for the reason that 
the power is political and administrative, it 
would be a work of supererogation to amplify 
by argument or citation of authorities our 
reasons for believing that the second ground 
of demurrer is well taken. 

Of course, it is contended that the cases just cited 
deal with tribal , as distinguished from individual , 
property, and that in the case at bar individual 
property rights are involved. 

But we do not yield to the distinction sought to be 
drawn either in respect to the application of the 
principle or in respect to the fundamental facts. 
What, indeed, after all, is the act of 1921 but an 
exercise of power over tribal property, the distri¬ 
bution of its proceeds being an incident ? The act 
of 1906 reserved the mineral deposits to the tribe; 
the ownership remained just as it did before the 
passage of that act. The property itself came to 
the tribe as a reservation created by the act of June 
5, 1872. Their title, the Supreme Court has held, is 
derived from that act. Brewer-Elliott Oil & Gas Co. 
v. United States , supra. True, the United States 
paid the Cherokee Nation for the land with Osage 
funds, so called. These funds came from the sale 
of land owned by the United States in Kansas but 
as to which the Osages had the usual Indian title, an 
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occupancy right with the fee in the United States. 
The act of 1906 individualized property in but the 
surface of the reservation, the mineral being con¬ 
tinued in common tribal ownership. Leases were 
authorized to be made and the manner of making 
was outlined. The substantial power in adminis¬ 
tration was retained. Nothing could be done with¬ 
out the approval of the Secretary of the Interior. 
In 1906, Congress directed distribution of the pro¬ 
ceeds in a certain manner. As long as that act, 
remained unamended, each member of the tribe 
had a right to expect quarterly a per capita share of 
the income. The income did not become his indi¬ 
vidual personal property subject to his complete 
control until it accrued and was actually segregated 
to his credit and paid out to him. The money that 
is to be paid out to-morrow is not the money which 
was in existence and segregated to the individual 
in 1906. He was not invested then with a l/2229th 
part of the oil and gas deposits, the income of which 
was to be paid to him perpetually. To-morrow, said 
the guardian in 1906, when a sum is received on 
account of this tribal property, let it be divided and 
paid out in such and such a manner. To-morrow, 
said the same guardian in 1921, still speaking of this 
tribal property which it yet controlled, when a sum is 
received, let it be paid out in this manner. Congress 
is not taking back anything it has previously paid 
out but, in the act of 1921, is merely providing for 

moneys yet unearned, yet to accrue from tribal 
property. 
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If under the Lone Wolf , the Cherokee Nation and 
the Naganab doctrine, Congress has plenary power 
over this tribal property, what would prevent its 
exercise in the direction of creating an out-and-out 
reservation of the oil and gas deposits for a term of 
years without lease or operation, without yielding 
any income—merely to conserve these deposits 
until a time when a greater scarcity of oil might 
force a better price? If Congress has that power, 
and the cited cases leave no doubt on the subject, 
with the result that the present income might be 
utterly stopped for a long period of time, it would 
seem not unreasonable to conclude that it was well 
within its power when it provided for the withholding 
of a part of the income of certain individuals inca¬ 
pable, jyrirna facie, of making wise use of the whole. 
At any rate, it demonstrates that the so-called right 
that “vested” in 1906 is not such a right as may not 
be utterly nullified in 1921 by legislation of a charac¬ 
ter which would prevent any present income from 
this tribal property. 

But we are not going to content ourselves with 
resting the case wholly upon these decisions. 

The act of 1906 did not exhaust the power of 
the United States as guardian of these incompetent 
Indians. That was decided by the Supreme Court 
in United States v. Osage County (251 U. S. 128), 
where the right of the plaintiff to bring a suit in 
its own name for the benefit of named incompetent 
Osage Indians to prevent the enforcement of certain 
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State and local taxes assessed against them indi¬ 
vidually was attacked. Not only was the authority 
of the United States officers, to bring the suit chal¬ 
lenged, but the power of the United States to 

authorize them so to act was denied by the individ- 
uals. 1 he Court said: 

So far as the latter aspect is concerned 

it proceeds upon the assumption that bv the 

act of 1906 the United States exhausted its 

power as the protector and guardian of the 

Usage Indians and as to them had no longer 

any mission or authority whatever. We pass 

trom this contention without further notice 

as it is so obviously opposed to the doctrine 

upon the subject settled from the beginning' 

and so m conflict with the terms of the act 

ot Congress that nothing more need be said 
concerning it. 

The court in that case referred to its decision in 
McCurdy v. United States (246 U. S. 263). That 
was a case also involving taxation of land belonging 
to an Osage incompetent. Under the act of 1912 
the Secretary was authorized to release to a non- 
competent allottee any or all of the principal or 
trust funds segregated to his credit if for ‘.‘the 
manifest best interests or welfare of the allottee.” 

In 1913 the Secretary paid to one Robert Panther 
$1,750 from his trust funds, for which he purchased 
a lot of land in the city of Pawhuska. The land 
was conveyed by its former owner to one Brenner 
as trustee for Panther. Brenner thereafter conveyed 
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directly to Panther, but, in his deed, inserted a 

condition that the property was to be unalienable 

for 18 years from July 1, 1913, except by and with 

the express consent of the Secretary of the Interior. 

The property had been subject to taxation. There 

was a default in payment of taxes and the property 

had been sold in 1912. In 1917, the United States 

tendered to the holder of the tax certificates and to 

the County Treasurer the amount of the 1912 and 
* 

1913 taxes and penalties, but did not include the 
taxes for 1914, 1915, 1916; this, on the theory 
that during those years the property was restricted 
and hence not taxable. The court sustained regula¬ 
tions made by the Secretary governing the release 
of trust moneys to the individual to the extent of 
requiring the allottees “ to abide by a stipulation 
in the claim that the money is to be deposited in 
bank to his credit and expended under the super¬ 
vision of the superintendent, subject to instructions 
from the Indian Office, if the Secretary of the Interior 
so directs.” But the court held that the regulations 
contemplated supervision of the expenditure of 
money and not control of the property, if any, for 
which the money was expended. The court said: 

It is consistent with the facts shown that 
the restriction upon alienation inserted in the 
deed was not a continuation of control re¬ 
served by the Secretary of the Interior but a 
bringing under his control of a part of Panther’s 
estate theretofore free * * *. 
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While an Indian is still a ward of a nation 
there is power in Congress even to reimpose 
restrictions on property already free; Brader 
v. James, decided this day, ante, 88; but 
Congress did not confer upon the Secretary of 
the Interior authority to exercise such power 
under the circumstances of this case or to give 
to property purchased with released funds im¬ 
munity from State taxation. 

If Congress has the power to reimpose restrictions 
on property of an Indian ward already free from 
restrictions, a fortiori it has power to regulate pay¬ 
ments to a noncompetent Indian ward, of moneys 
accruing from a communal tribal source. 

The case of Brader v. James (246 U. S. 88) in¬ 
volved the right of a full-blood Choctaw 7 Indian to 
convey certain allotted land. The Choctaws held their 
land in fee subject only to a reversionary interest in 
the United States. The Choctaws constitute one of 
the Five Civilized Tribes. Congress provided for the 
breaking up of the communal holdings by the allot¬ 
ment of tracts in individual ownership among the 
members of the tribe. Each allottee received a deed 
signed by the Principal Chief of the Choctaw Nation 
and approved by the Secretary of the Interior. 
Rachel James was the daughter of Cerena Wallace, 
a full-blood, to w T hom the land in controversy was 
allotted under the Supplemental Agreement with the 
Choctaws and Chickasaws of July 1 , 1902 (32 Stat. 
641), which provided that the homestead allotment 
w r as to be conveyed, and it was so conveyed, with the 
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pro\ ision that it should not be alienable during the 
allottee’s lifetime not exceeding 21 years from the 
date of the allotment certificate. Cerena died in 1905. 
Title passed to Rachel who, under the law then exist¬ 
ing, received the land free from restriction and with 
a good right to convey the same. 

-1 full anti perfect unrestricted ownership vested in 
her with the right to do as she pleased with it, including 
the right to convey. 

On August 17, 1907, after an ownership of two 
years, Rachel, without the approval of the Secretary, 
com ey ed to one Brader. But in the meantime the 
act of April 26, 1906 (34 Stat, 137), had become the 
law. Under that act a full blood could not convey 
allotted lands which he had inherited without the 
approval of the Secretary of the Interior. The court 
ruled that this unrestricted land thus became again 
restricted. The court said: 

Notwithstanding Rachel James might have 
conveyed the homestead allotment after it 
descended to her, she was a Tribal Indian and 
as such still subject to the legislation of Con¬ 
gress enacted in discharge of the Nation’s duty 
ol guardianship over the Indians. C ongress 
was it sell the judge of the necessity of legisla¬ 
tion for this purpose; it alone might determine 
when this guardianship should cease. 

The argument that the language in the last 
sentence of §22 must be taken to mean that 
( ongress had no intention to deal with restric¬ 
tions under former acts, certainly not with 
those which had expired, is answered by the 


consideration that Congress was dealing with 
Tribal Indians, still under its control and sub¬ 
ject to national guardianship. In the terms 
of this act Congress made no exception as to 
rights of alienation which had arisen under 
former legislation, and it undertook, as we 
held in the Tiger Case, to pass a new and com¬ 
prehensive act declaring conveyances, of the 
class herein under consideration, to be valid 
only when approved by the Secretary of the 

In view of the repeated decisions of this court 
we can have no doubt of the constitutionality 
of such legislation. While the tribal relation 
existed the national guardianship continued, 
and included authority to make limitations 
upon the rights which such Indians might ex- 
en ise in respect to such lands as are here in- 
volved. This authority did not terminate with 
the expirat ion of the limitation upon the rights 
to dispose of allotted lands; the right and duty 
of ('ongress to safeguard the rights of Indians 
still continued. It has been frequently held 
by this court that the grant of citizenship is not 
inconsistent with the right of Congress to con¬ 
tinue to exercise this authority by legislation 
deemed adequate to that end. It is unneces¬ 
sary to again review the decisions of this court 
which support that authority. Some of them 
were reviewed in the Tiger Case. The doctrine 
is reiterated in Heckman v. United States (224 

U. S. 413) and United States v. Nice (241 U S • 
591, 598). 

The plaintiff in error relies upon Choate v 
Trappe (224 U. S. 665), in which this court 



sustained a contractual exemption as to taxa¬ 
tion of certain Indian lands. In that case the 
right of exemption was based upon a valid and 
binding contract, and that decision in no wise 
militates against the right of Congress to con¬ 
tinue to pass legislation placing restrictions 
upon the right of Indians to convey lands al¬ 
lotted as were those in question here. In 
f nitcd States v. First National Bank (234 U. S. 
245) and United States v. Waller (243 U. S. 
452), this court dealt with lands as to which 
certain mixed-blood Indians by act of Con¬ 
gress had l>een given full ownership, with all 
the rights which inhere in ownership in per¬ 
sons of full legal capacity. Those decisions do 
not place limitations upon the right of Con¬ 
gress to deal with a i ribal Indian wdiose rela¬ 
tion ol ward to the Government still continues, 
and concerning whom Congress has not evi¬ 
denced its intention to release its authority. 

Essentially to the same effect is Williams v. 
Johnson (239 U. S. 413), distinguishing Tiger v. 
Astern Investment Co. (221 U. S. 286), Choate v. 
Trapp (224 U. S. 665); Mullen v. United States (224 
U * S * 448 )> and Jones v. Meehan (175 U. S. 1), cases 
upon which appellants rely. The court said: 

The cases do not apply. It has often been 
decided that the Indians are wards of the 
Nation and that Congress has plenary control 
over tribal relations and property and that 
this power continues after the Indians are 
made citizens and may be exercised as to 
restrictions upon alienation. 
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It would be useful to consider the case of La Matte 
v United States (254 U. S. 570), relating to the need 
of approval of a Secretary of the Interior of leases 
given on unrestricted Osage allotments, especially 
fn the light of the McCurdy and Brader de visions, 
but it is not necessary, in our opinion, further 
extend this argument. 

It Comma may reimposc restrictions upon an 
Indian's right freely to deal with property »«*•£ 
he has acquired the full vested legal (A.*** 
mav no longer exercise in respect to It full rights 
ownership, and still keep within its constitutional 
limitations, how can we doubt the constitutional- 
ity of an act controlling payment of "'“me '.o 

tribal sources to noncompetent allo«**»^ 
takes awav no right that is not withheld from a 
white man in res,reel to his property when, throng 
insnnitv or spendthrift habits, he nee s 
servator. The body of the law relating » 

Osage Indians contains ample provisions to rnee 
anv situation. If these appellants are in fact com¬ 
mit them apply for - —n 

and so receive the entire income. If the 
fact incompetent, they are no worse off than th 
incompetent white person whose condition require, 
he appointment of a guarelian. The law permits 
t incompetent Osage Indian to have a local leg. 

guardian appointed. the funda . 

^iTpren^ of‘ .r appellants' c»e could he 
conceded! eaeh one of them has it within hi» power 
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to acquire just that measure of control over his 

income that a white person in similar circumstances 

possesses, without attacking the constitutionality of 
the act itself. 

The decree should be affirmed. 
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